





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 
[B-193587] 


Voluntary Services—Officers and Employees—Waiver of Portion 
or All of Statutory Salary 


Some members of the United States Metric Board desire to waive their compen- 
sation while other members desire to accept it but return it as a gift to the 
Board. Here the statute authorizes payment of Board members at a rate not to 
exceed the daily rate currently being paid grade 18 of the General Schedule. 
Such pay is not considered salary fixed by or pursuant to statute which would 
preclude waiver. Also, since statute authorizes acceptance of gifts and donations, 
members may make gifts of their salary to the agency. However, the members 
would be liable for the income tax on such salary and would be entitled only to 
the limited deduction for charitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 id. 393, distinguished. 


In the matter of United States Metric Board—Waiver of Compen- 
sation, April 2, 1979: 


By letter of November 17, 1978, Mr. Malcolm E. O’Hagan, Execu- 
tive Director, United States Metric Board (Board), requested our 
opinion concerning the legality of members of the Board waiving 
their compensation or in some cases accepting their compensation 
and then returning it as a gift to the Board. 

Our Office has consistently held on the basis of court decision that 
it is contrary to public policy for an appointee to a position in the 
Federal Government to waive his ordinary right to compensation or 
to accept something less when the salary for his position is fixed by 
or pursuant to legislative authority. 54 Comp. Gen. 393 (1974) ; 27 id. 
194 (1947) ; 26 cd. 956 (1947) ; Glavey v. United States, 182 U.S. 595 
(1900) ; Miller v. United States, 103 F. 413 (S.D. N.Y. 1900). In 
Miller, the court held such waiver to be against public policy since the 
willingness of one person to waive his compensation would exclude 
from competition all other candidates who were not willing or unable 
to take the position for less than the salary fixed by Congress. In 
addition, the United States Supreme Court, in Glavey, stated the 
opinion that if waiver of compensation fixed by Congress were per- 
mitted, “salaries for public officers would be under the control of the 
Executive Department of the Government.” 

Waiver of compensation, however, has been permitted in certain 
circumstances. In 27 Comp. Gen. 194 (1947) we held that the person 
occupying a position could waive his right to all or part of the com- 
pensation if there was some applicable provision of law authorizing 
the acceptance of services without compensation. In that case the 
law permitting the employment of experts and consultants on a tem- 
porary or intermittent basis provided that such employment should 
be without regard to civil service and classification laws and fixed 
only the maximum rate of compensation that could be paid. 

The issue, therefore, is whether the Metric Conversion Act of 1975 
(15 U.S.C. 205a-k (1976)) provides authority to permit. waiver of 





384 DECISIONS OF THE COMPTROLLER GENERAL [58 


compensation by members appointed to the Board. Section 205g of 
title 15, United States Code, authorizes the Board to accept gifts and 
personal services. Section 205g reads as follows: 

The Board may accept, hold, administer and utilize gifts, donations and 
bequests of property, both real and personal, and personal services, for the pur- 
pose of aiding or facilitating the work of the Board. 

Compensation for members of the Board is authorized by 15 U.S.C. 
205h. That section is in pertinent part as follows: 

Members of the Board who are not in the regular full-time employ of the 

United States shall, while attending meetings or conferences of the Board or 
while otherwise engaged in the business of the Board, be entitled to receive com- 
pensation at a rate not to exceed the daily rate currently being paid grade 18 of 
the General Schedule (under section 5332 of Title 5), including traveltime. 
[Italic supplied. ] 
In addition, members of the Board are allowed travel expenses includ- 
ing per diem in lieu of subsistence under 5 U.S.C. 5703. Section 205h 
is specific in stating that payments are not to render members of the 
Board employees or officials of the United States for any purpose. 

In the above waiver situations the controlling factor is whether the 
salary to be waived is set by or pursuant to statute, i.e., set by Con- 
gress. Every salary of anyone who is paid by the Government in a 
sense is set pursuant to statute. This is so since the Government may not 
make any payment without statutory authorization. As indicated above, 
our cases do not preclude waiver in all cases, In the present situation, 
the language of 15 U.S.C. 205h sets a maximum rate of compensation 
entitlement for Board members. Where the statutory authorization of 
the salary of an individual who is to render services to the United 
States merely sets a maximum limit for that salary, then the salary 
of that individual is not considered to be fixed pursuant to statute 
within the meaning of our cases. Therefore, assuming other conditions 
are satisfied, such individuals may waive their salaries. Also, we do not 
read section 205h as fixing the compensation which each Board mem- 
ber must be paid. Accordingly, Board members may agree to serve 
without compensation and thereafter they would be estopped from 
asserting any valid claim for compensation on account of the service 
performed. Compare 57 Comp. Gen. 423 (1977) ; 54 zd. 393 (1974). 

The Executive Director’s letter also inquires whether members of 
the Board may accept compensation and then return it as a gift to the 
Board. Since 15 U.S.C. 205g authorizes the Board to accept gifts and 
donations there is nothing to prevent members of the Board from mak- 
ing gifts of some or all of the salary to the Board. These gifts are allow- 
able as long as they are made for the purpose of aiding or facilitating 
the work of the Board. 15 U.S.C. 205g. Of course, the members will be 
liable for the income tax on their salary and will be entitled only to the 
limited deduction for charitable contributions prescribed by the In- 
ternal Revenue Service. 
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[B-190672] 


Travel Expenses — Temporary Duty — Family Accompanying 
Employee 

Employee of the Drug Enforcement Agency, who was married while at a tem- 
porary duty (TDY) station overseas, claims reimbursement for wife’s travel be- 
tween TDY stations and her per diem at TDY stations. Employee is not entitled 
to reimbursement as there is no authority to pay travel expenses of dependent of 


an employee to or from a TDY station or to pay per diem to the dependent at a 
TDY station. 


Travel Expenses — Overseas Employees — Transfers — Failure to 
Report at New Duty Station 


Employee, who was transferred from Ankara, Turkey, to Detroit, Michigan, re- 
signed in Washington, D.C. during a debriefing and did not report at Detroit, is 
not entitled to reimbursement of traveling expenses of himself and wife under 
relocation travel order since such obligation does not arise until the transfer is 
consummated by the employee’s entrance on duty at his new official station. The 
employee’s travel expenses to Washington do not have to be collected since his 
travel may be considered temporary duty travel incident to his debriefing. 


Travel Expenses—Overseas Employees—Separation—Failure to 
Negotiate Transportation Agreement—Reimbursement Entitlement 


Local hire overseas who did not sign a transportation agreement at the time of 
hire is not entitled to reimbursement of transportation expenses to his home of 
record in the United States at the time of his separation. 


In the matter of Joseph Salm—Travel Expenses, April 4, 1979: 


The Chief of the Accounting Section, Office of Controller, Drug 
Enforcement Administration (DEA), U.S. Department of Justice, 
has requested a decision concerning reimbursement of certain travel 
expenses incurred by Mr. Joseph G. Salm, a Special Agent of the 
DEA, and his wife. 

The record shows that on May 20, 1974, Mr. Salm was appointed 
to the position of Special Agent for the DEA and assigned to the 
Beirut district office. At the time of Mr. Salm’s appointment he was 
residing in Beirut, Lebanon, In November 1975, all nonessential Gov- 
ernment personnel were removed from the Beirut station. Mr. Salm 
was then sent to the DEA regional office in Ankara, Turkey, on a 
temporary basis. On April 3, 1976, while on temporary duty assign- 
ment in Egypt, Mr. Salm married Helena Baraibar Camunas in Alex- 
andria. A DEA cable dated May 28, 1976, authorized Mrs. Salm to 
accompany her husband from Cairo to Ankara with her belongings. 
This travel was accomplished on June 2, 1976. 

On June 19, 1976, Mr. and Mrs, Salm traveled from Ankara inci- 
dent to a change of duty station to Detroit, Michigan. En route to 
Detroit Mr. Salm stopped off in Washington, D.C., for a debriefing 
period. On July 12, 1976, after the debriefing period, Mr. Salm re- 
signed his position effective July 31, 1976, and never did report to 
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Detroit. The travel authorization was amended to provide for the trip 
from Ankara to Mr. Salm’s home of record, Eugene, Oregon. After 
the debriefing period in Washington, D.C., the claimant and his wife 
departed on July 12, 1976, for Boston, Massachusetts, in lieu of his 
home of record. 

Mr. Salm submitted three vouchers. The initial voucher, dated 
June 4, 1976, indicates use of a Government Travel Request-for trans- 
portation of Mr. and Mrs. Salm and her personal effects from Cairo, 
Egypt, to Ankara. The second voucher, dated June 29, 1976, is a claim 
for reimbursement of expenses incident to documentation of the mar- 
riage and per diem for Mrs. Salm to and while at Ankara. The third 
voucher, dated November 5, 1976, claims travel expenses relating to 
the permanent change of station. 

Mr. Salm objected to the disallowance of travel expenses and per 
diem for his spouse and the DEA’s refusal to pay the final voucher 
regarding permanent change-of-station travel. Based on these objec- 
tions, the Accounting Section of the DEA reviewed all three vouchers 
to ensure compliance with the travel regulations governing travel 
expenses for a spouse acquired after assignment abroad. The Account- 
ing Section concluded that Mrs. Salm did not meet applicable travel 
regulations concerning a dependent spouse and that agency officials 
had been in error in authorizing any payments for her travel while 
accompanying her husband. In accordance with this determination, 
the voucher of November 5, 1976, was reevaluated and travel and sub- 
sistence expenses for Mrs, Salm disallowed. Reimbursement for Mrs. 
Salm’s travel had been previously made including cost of marriage 
documents, and Mrs. Salm’s travel from Cairo to Ankara with baggage 
costs, After adjustment these travel costs totaled $602.24. The DEA 
requested remission of the amount. The other voucher request for reim- 
bursement of expenses regarding Mrs. Salm was not paid. 

Mr. Salm asked the DEA to obtain an opinion as to the legal validity 
of their action since all travel, had been authorized by the DEA Per- 
sonnel Director through specific travel orders. Unfortunately, these 
orders were based on the mistaken belief that certain provisions of 
the Foreign Affairs Manual (FAM) applied to DEA. 

Initially, there appears to have been some confusion regarding the 
travel regulations governing DEA employees and dependents over- 
seas. The FAM, Volume 6, Uniform State/ATD/USIA Foreign Serv- 
ice Travel Regulations were promulgated pursuant to 22 U.S.C. § 1136. 
The FAM covers travel and related expenses for all Foreign Service 
officers and Foreign Service Reserve officers of the Department of 
State, the Agency for International Development, and the U.S. In- 
formation Agency. The FAM has statutorily been extended to cover 
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certain employees of other agencies where the agency head has author- 
ity to pay allowances and benefits similar to those authorized under 
the Foreign Service Act of 1946. In such cases, the Federal Travel 
Regulations (FTR) do not apply to these personnel. 

The DEA received authorization in their appropriation act in 1976 
to apply certain provisions of the Foreign Service Act, 22 U.S.C. 
§ 1136(9), (10), and (11) to DEA employees overseas. The intent of 
this request for authorization was to provide DEA employees certain 
benefits not available to employees who travel under the provisions of 
5 U.S.C. §§ 5721 et seq., the statutory basis for the FTR. The authoriz- 
ation was limited to three concerns: employee and dependent travel 
expenses for rest and recuperation; temporary duty assignment; and 
family visitation in certain specified instances. See Appropriations Act 
of 1975 for Justice Department, 88 Stat. 1195. However, the FAM pro- 
vision (6 FAM 126.8) authorizing transportation of a newly acquired 
spouse (overseas) which was originally thought to be determinative, 
has not been made applicable to the DEA in any subsequent appro- 
priations legislation. 

The FTR do not include a provision similar to that in the FAM 
travel regulations. Mr. Salm’s permanent duty station was Beirut. 
Subsequently, he was placed on temporary duty status in Ankara and 
other stations in the region. In fact Mr. Salm married while on tem- 
porary duty in Egypt. There is no authority in the FTR to pay the 
traveling expenses of Mrs. Salm from Egypt to Ankara. Furthermore, 
there is no authority to authorize per diem to the spouse at the tem- 
porary duty station of an employee. 

Therefore, the claim for Mrs. Salm’s travel and incidental expenses 
relating to her establishment at the temporary duty station is dis- 
allowed. 

The remaining claim for reimbursement of expenses incurred upon 
transfer of official headquarters is governed by 5 U.S.C. § 5724 and 
the FTR, which provide for the transfer of an employee at Govern- 
ment expense when in the interest of the Government. However, the 
obligation does not arise until the transfer actually is consummated 
by the employee’s entrance on duty at his new official station. 

While Mr. Salm traveled from his old duty station at Ankara he 
did not report for duty at his new duty station in Detroit, resigning 
while at Washington, D.C., during a debriefing. The subsequent change 
of duty station to Eugene, Oregon, the home of record of Mr. Salm at 
his request may not be considered as altering the purpose for which 
the original transfer order was issued. See B-160397, December 2, 1966. 
This is so because Mr. Salm was a local hire with whom no agreement 
for transportation entitlement had been negotiated. We assume that 
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Mr. Salm did not meet the eligibility criteria prescribed by para. 2—1.5h 
(3) (b) of the FTR for a transportation agreement. Since Mr. Salm 
had not signed a transportation agreement he was not entitled to trans- 
portation at Government expense to his home of record at the time of 
his separation from his overseas duty station. 

Therefore, since Mr. Salm did not report for duty at Detroit he 
is not entitled to travel and transportation expenses under travel au- 
thorization B-0350 as amended for his travel beyond Washington or 
for any travel for his wife. The expenses paid for his travel to Wash- 
ington do not have to be collected since it may be considered temporary 
duty travel incident to his debriefing. 

Action on the claim should be taken in accordance with the fore- 
going. 


[B-193399] 


Timber Sales — Contracts — Modification — Mutual Mistake— 
Reformation of Contract 

Bidder is justified in placing reasonable reliance on estimates stated in purchaser 
road credit portion of timber sale contract; if, as here, agency negligently states 
unreasonable estimate for road clearing, mutual mistake as to accuracy of esti- 
mate exists and reformation of contract to allow additional compensation for 
doing required clearing work is proper. Prior denial of claim is reversed; deci- 
sion in B-193399, Dec. 5, 1978, overruled. 

In the matter of Sierra Pacific Industries — Reconsideration, 
April 5, 1979: 


Sierra Pacific Industries (Sierra) requests reconsideration of our 
decision in Sierra Pacific Industries, B-193399, December 5, 1978, 
78-2 CPD 390, in which we denied the firm’s claim of $13,804 for 
road-clearing work done in connection with Cook Timber Sale under 
Department of Agriculture contract No. 017753, The basis of Sierra’s 
request for reconsideration is that the legal principle of mutual mis- 
take allows reformation of the contract and payment of the claim. 

As indicated in the previous decision, Sierra was required to con- 
struct certain roads for hauling logs as part of the timber sale. The 
purchaser road credit limit for road No. 28N02 was $127,902, of which 
$6,960 was allotted for clearing land which the contract specified as 
being an estimated six acres. When Sierra constructed road No. 28N02, 
it alleged that it cleared 17.9 acres, resulting in costs exceeding the 
allotted amount for clearing by $13,804. The agency does not dispute 
that the contract specified an estimated six acres for clearing, nor does 
it dispute that this amount was an error—apparently typographical. 

In initially denying Sierra’s claim, we pointed out that the pros- 
pectus for the timber sale under item 7 put bidders on notice that 
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estimates were not guaranteed and that the contract contained detailed 
specifications for road No, 28N02. Based on this admonition and “since 
this figure [approximate acreage for clearing] could easily be deter- 
mined from these specifications” we held that reformation was not 
proper. 

The decision was in accordance with our decision in B-176649, Jan- 
uary 24, 1973. In that case we were asked to grant reformation of a 
timber sale contract because a clerical error by the agency resulted in 
the road construction credit being reduced from $50,560 to $36,230. 
We declined to find reformation an appropriate remedy by pointing 
out that common industry practice was for bidders to examine all con- 
tract forms and appraisal forms as well as to physically inspect the 
timber sale site before submitting bids. Thus, we concluded that the 
amounts for road credits were treated simply as estimates and not 
solely relied on by bidders. 

However, a recent decision of the Court of Claims indicates that 
reformation would be appropriate under the circumstances of this 
case. 

In Timber Investors, Inc. v. United States, No. 61-75 (Ct. Cl. No- 
vember 15, 1978), the court had occasion to consider the legal principle 
of mutual mistake in regard to the road construction aspect of a timber 
sale contract. The court noted that a mutual mistake justifying refor- 
mation would exist where the purchaser and the Forest Service be- 
lieved that the estimates were reasonably accurate and where, in fact, 
performance showed unreasonably inaccurate estimates due to a mis- 
take on the Forest Service’s part. There is a mutual mistake because 
both parties are mutually mistaken as to the accuracy of the estimates. 
This is so, noted the court, even though the prospectus warned poten- 
tial bidders that estimates were not guaranteed because the Govern- 
ment is not insulated from liability where contract estimates are 
grossly erroneous due to negligence on the Forest Service’s part, See 
Limber Investors, Inc. v. United States, supra, note 4 at page 5, and 
citations therein. 

In concluding its discussion of the legal principle of mutual mistake 
as it relates to road construction estimates, the court stated : 

* * * under the purchaser road credit provision the Forest Service estimates 
the cost of the road construction work to be performed. Contractors have no 
Say in the matter. Successful purchasers of Forest Service timber must perform 
the road construction work called for by the timber sale contract at the estimated 
cost price set forth by the Forest Service. Under these circumstances, the con- 
tract representation * * * would lead reasonable and prudent bidders to view 
the * * * contract work and cost estimates, as reliable and reasonably accurate. 


It would also serve to justify reliance by a timber purchaser and/or road con- 
tractor on such estimates as being reasonably accurate. Jd. at page 10. 


Thus, the court stated that reliance by the bidder on the Forest Serv- 
ice’s estimates is justified and that an egregious error, as here, in the 
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estimates will support reformation. See also Morgan Roofing Com- 
pany, 54 Comp. Gen. 497 (1974) , 74-2 CPD 358, in which reformation 
was allowed where prior to award a Government representative indi- 
cated to a roofing contractor that a certain roof was not included in 
the work to be performed even though the specifications in the solici- 
tation, which was in the contractor’s possession, clearly showed that 
work on this roof was to be part of the contract. 

Accordingly, the prior decision is reversed and the claim may be 
paid upon verification by the agency of the costs incurred by reason of 
the excess acreage which was cleared. However, payment should be 
limited to an amount which would not result in displacement of the 
second high bidder. 


[B-193561] 


Pay—Retired—Reservists—Erroneous Notification of Eligibility— 
What Constitutes 


The written communication required by 10 U.S.C. 1831(d) as notice to a member 
of a Reserve component of an armed force advising that he has completed the 
years of service requirement for retired pay at age 60 need not be in any 
specific format. So long as the notice is from an authorized activity of his 
military service and uses appropriate words advising him that he has completed 
the service requirements for such retired pay at age 60, such notice satisfies 
the requirements of 10 U.S.C. 1881(d) so as to invoke 10 U.S.C. 1406, thereby 
preventing denial of retired pay due to administrative error. 


Pay—Retired—Reservists—Eligibility 


The exceptions to the invocation of 10 U.S.C. 1406, preventing denial of retired 
pay entitlement due to erroneous written notice of entitlement, are limited to 
cases of direct fraud or misrepresentation on the part of the person to whom the 
notice is sent. Where the evidence fails to show that the member caused his 
service record to be altered or induced the erroneous notice to be sent, the 
statutory exceptions have not been met. A showing that the member possibly 
should have had reasonable doubt as to the propriety of the notice is insufficient 
to serve as a basis to deny entitlement to retired pay at age 60, if he is otherwise 
qualified. 

In the matter of Lieutenant Colonel William P. Cassedy, USAFR, 


April 9, 1979: 


This action is in response to a letter dated November 17, 1978, with 
enclosures, from the Principal Deputy Assistant Secretary of the Air 
Force (Financial Management), requesting an advance decision con- 
cerning the entitlement of Lieutenant Colonel William P. Cassedy, 
USAFR, F'V793065/578-50-6260, to receive non-Regular retired pay 
under the provisions of chapter 67 of title 10, United States Code. The 
request has been assigned Air Force submission No. SS-AF-1308 by 
the Department of Defense Military Pay and Allowance Committee. 

The submission indicates that, under the provisions of 10 U.S.C. 
1406 (1976), a person who receives notification as provided for in 
10 U.S.C. 1331(d) (1976) of entitlement to non-Regular retired pay 
from the service concerned is entitled to that pay even though he does 
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not in fact have sufficient service (20 years) for such retirement. 
Apparently Colonel Cassedy received correspondence from the Air 
Force which purportedly advised him that he had fulfilled the service 
requirement for eligibility to receive retired pay at age 60. As a re- 
sult, he is asserting his right to retired pay. 

The submission expresses doubt as to whether the correspondence 
in question constituted official notification since it was not in the form 
provided in Department of Defense Directive 1340.7, and the record 
indicated that Colonel Cassedy had reason to believe that such corre- 
spondence was in error. Therefore, we are asked to resolve the follow- 
ing questions: 


a. Where the Secretary of Defense has provided for format and procedure for 
notifications under 10 U.S.C. 1831(d) in DOD Directive 1340.7, may ‘a notifics- 
tion which does not meet the requirements of * * * [that directive] be con- 
sidered official under 1331(d) so as to invoke the provisions of 10 U.S.C. 1406? 

ib. If the answer to a, above, is affirmative, in the instant case, is the letter 
dated August 11, 1969 from Headquarters, Air Reserve Personnel Center, to 
Lieutenant Colonel William P. Cassedy, USAFR Retired, an official notification 
under 10 U.S.C. 1331(d) which invokes the provisions of 10 U.S.C. 1406? 

e. If the answer to b, above, is affirmative, is Lieutenant Colonel William P. 
Cassedy entitled to retired pay under Sections 1331 and 1401 of Title 10, as a 
result of the invocation of the provisions of Section 1406, notwithstanding the 
fact that he has only 14 years, 2 months and 8 days of satisfactory service under 
Section 1331. * * * 


Section 1331(a) of title 10—which was derived from Title III of the 
act of June 29, 1948, ch. 708, 62 Stat. 1087-1091—provides in pertinent 
part: 


(a) * * * a person is entitled, upon application, to retired pay computed 
under section 1401 of this title, if— 

(1) he is at least 60 years of age; 

(2) he has performed at least 20 years of.service computed under sec- 
tion 1332 of this title ; 

(3) he performed the last eight years of qualifying service while a mem- 
ber of any category named in section 1332(a) (1) of this title, but not while 
a member of a regular component, the Fleet Reserve, or the Fleet Marine 
Corps Reserve ; and 

(4) he is not entitled, under any other provision of law, to retired pay 
from an armed force or retainer pay as a member of the Fleet Reserve or 
the Fleet Marine Corps Reserve. 


In 1966, subsection (d) was added to section 1331 of title 10, by 
section 1 of the act of October 14, 1966, Public Law 89-652, 80 Stat. 
902, which reads as follows: 

(ad) The Secretary concerned shall provide for notifying each person who 
has completed the years of service required for eligibility for retired pay under 


this chapter. The notice must be sent, in writing, to the person concerned within 
one year after he has completed that service. 


The same law also added a new section 1406 to chapter 71 of title 10, 
which provides in pertinent part: 
§ 1406. Limitations on revocation of retired pay 

After a person * * * has been notified in accordance with section 1331(d) of 
this title that he has completed the years of service required for eligibility for 


retired pay under chapter 67 of this title, the person’s eligibility for retired pay 
may not be denied or revoked on the basis of any error, miscalculation, misin- 
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formation, or administrative deteriaination of years of service performed as re- 
quired by section 1331(a) (2) of this title, unless it resulted directly from the 
fraud or misrepresentation of the person. The number of years of creditable 
service upon which retired pay is computed may be adjusted to correct any 
error, miscalculation, misinformation, or administrative determination and 
when such a correction is made the person is entitled to retired pay in accord- 
ance with the number of years of creditable service, as corrected, from the date 
he is granted retired pay. 


The Navy Department in its report of June 6, 1966, on the need for 
H.R. 5297 which became Public Law 89-652, stated that the compli- 
cated method of computation of service creditable for retirement under 
chapter 67: 

* * * usually leaves the reservist in serious doubt as to whether he has in 
fact passed the 20-year milestone. The services, by a variety of administrative 
procedures, have attempted to keep the reservist informed of his progress and 
his completion of the years of service required. In some cases, however, reservists 
have received erroneous information or have miscomputed their years of service 
and in reliance thereon have reduced their Reserve participation only to find 
upon reaching retirement age that they have not in fact met the 20 years of 
service requirement. When the errors are not discovered until at or near re- 
tirement age the reservists no longer have time to renew their participation and 
acquire the necessary additional service. Page 3 of H. Rept. No. 1689, and page 
2 of S. Rept. No. 1693, 89th Cong., 2nd. Sess. 

The primary purpose of Public Law 89-652, supra, as shown by its 
legislative history, was to mandate that every person who has com- 
pleted 20 years of creditable service be notified in writing of that fact 
as provided for by the Secretary concerned, within 1 year following 
completion of such service, And, if administrative error is made, in 
the absence of fraud or misrepresentation on his part, he may not be 
denied chapter 67 retirement benefits at age 60, if all other conditions 
for qualification have been met. 

Based on the Secretarial notice requirement in 10 U.S.C, 1331(d), 
Department of Defense Directive 1340.7 (March 29, 1967) was issued 
setting forth the notification policy to be followed by the services. 
Basically, that directive reiterated the provisions of 10 U.S.C, 1331, 
as amended, and the newly enacted 10 U.S.C. 1406. Additionally, it 
makes provision for the format of the notification, and makes the fol- 
lowing statements regarding the purpose for its use: 

F. In view of the restrictions on denial or revocation of eligibility for retired 
pay * * * suitable controls and procedures shall be established to avoid errors, 
miscalculations, misinformation, and erroneous administrative determinations. 

G. The notification shall be issued in the name of an official having general 
responsibility for administering the controls and procedures referred to in F., 
above, and shall be authenticated by the handwritten signature of the officer or 
employee immediately responsible for the determination of the eligibility of the 
member being notified. 

The reported facts show that Colonel Cassedy, by orders dated 
August 1, 1969, was transferred from the Ready Reserve to the Retired 
Reserve in the grade of lieutenant colonel, effective that date. He did 
not receive a letter in the format prescribed in Directive 1340.7, but by 
letter dated August 11, 1969, from Headquarters Air Reserve Per- 
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sonnel Center, signed by the Director, Personnel Actions, enclosing 
those orders, he was advised in part as follows: 

You have fulfilled. the service requirements for eligibility to receive retirement 
pay when you reach 60 years of age. Approximately six months before your 60th 
birthday we will furnish you further information and forms in order that you 
may apply for this pay benefit. 

The pertinent language of 10 U.S.C. 1831(d) is that the Secretary 
“shall provide for notifying each person” and the “notice must be sent, 
in writing * * * within one year.” Section 1406 provides that after 
a person “has been notified in accordance with section 1331(d) * * * 
the person’s eligibility for retired pay may not be denied or revoked 
on the basis of any error.” 

It is evident that the law requires that the member he notified. How- 
ever, it contains nothing which requires the notice to be in any specific 
form, only that the notice inform the member of the fact of completion 
of years of service for chapter 67 retirement purposes. Implicit in that 
requirement is that the words used in the notice are such that a reason- 
able person would understand their import. Considering the purpose 
for the law, it is our view that if an individual receives a written com- 
munication from one who has apparent responsibility for the issuance 
of such notice and the notice uses words advising the recipient that he 
has completed the service requirements for eligibility for retired pay 
at age 60, such written notice satisfies the requirements of 10 U.S.C. 
1331(d), so as to invoke the provisions of 10 U.S.C. 1406. The August 
11, 1969 letter to Colonel Cassedy meets these criteria. Accordingly, 
questions a. and b. are answered in the affirmative. 

Air Force correspondence with Colonel Cassedy, before the erro- 
neous letter of August 11, 1969, apparently advised him that he would 
not be able to qualify for retirement under chapter 67 of title 10. In 
effect, question c. asks whether such prior knowledge on his part 
would negate the August 11, 1969 letter and preclude him from receiv- 
ing benefits at age 60. 

The file shows generally that Colonel Cassedy performed creditable 
service as an enlisted member with the Mississippi National Guard in 
1934, In 1942 he enlisted in the United States Army and served on 
active duty in that capacity and as a Reserve officer until 1945, when he 
was released. He remained assigned to the Officer Reserve Corps until 
1949 when he was transferred to the Inactive Air Reserve and was in- 
eligible to earn service retirement points. In 1953, he was returned to 
an active status, and while he did participate between then and 1956, 
he apparently did not earn enough points on an annual basis to be 
credited with any years of satisfactory service. It further appears that 
between 1956 and 1962 he did not participate in the Reserve program 
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even though he was in an active status. On April 20, 1962, he was again 
assigned to an inactive status. 

During the period from 1962 to 1968, Colonel Cassedy and the Air 
Reserve Personnel Center corresponded regarding his Reserve status 
and qualification for retirement pay. By letter dated July 25, 1962, he 
was apparently notified that he had a mandatory separation date of 
November 7, 1970, and even if he succeded in qualifying for satisfac- 
tory years of service from April 20, 1962, to November 7, 1970, the 
maximum number of creditable years of service he could achieve 
would be 16 years, 8 months and 2 days. 

In April 1962, the member, having previously received notification 
of assignment to the inactive Reserve, was granted a waiver for the 
purpose of assignment to the Judge Advocate General’s Department 
of the Army and served in that organization from April 20, 1962, until 
April 19, 1965. It is reported that at the completion of that service 
he had to his credit, 11 years, 2 months and 3 days of satisfactory 
service for retirement qualification purposes. 

By letter dated May 9, 1966, the member was again notified of his 
inability to complete the service requirements prior to his mandatory 
separation date in 1970 to make him eligible for retired pay at age 60. 
In letters to him dated September 17 and October 7, 1968, which ap- 
parently were in response to an earlier inquiry by him concerning the 
possibility of his promotion to the grade of colonel, he was advised 
that he would be ineligible for such a promotion when the colonel 
selection board next convened in 1970, because that board would only 
consider those with a promotion service date prior to June 30, 1966, 
and his service date was July 30, 1966. He was also advised that the 
unit vacancy board would be convened in November 1970, but not 
until after he was mandatorily separated on November 6, 1970. He 
was also apparently told in the same correspondence that on that date 
he would have a choice of either assignment to the Retired Reserve or 
complete separation from his Reserve status. On July 17, 1969, the 
Air Reserve Personnel Center received an application from him for 
transfer to the Retired Reserve “without pay” to be effective August 1, 
1969. It is indicated that Colonel Cassedy’s annotations on that ap- 
plication show that he was fully aware of the fact that the assignment 
to the Retired Reserve was without eligibility for retired pay at age 
60. At that point, he had only completed 14 years, 2 months and 3 days 
of satisfactory service. 

Based on the foregoing, it is contended that in spite of the fact that 
the member received the letter of August 1, 1969, containing erroneous 
retirement information, he was well aware that he was not eligible for 
retired pay at age 60. 

In rejoinder, the member made two principle assertions. First, when 
he received the August 11, 1969 letter, he thought that there had been 
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a correction of an earlier mistake regarding the creditableness of cer- 
tain of the years of service already performed. Second, under the law 
and regulations in effect in 1969 he could have secured additional years 
of service in grade with the Selective Service after transfer to the 
Retired Reserve until his 60th birthday; that there was sufficient 
time between August 1969 and December 20, 1975 (his 60th birthday) 
to acquire all of the additional years of creditable service needed for 
retirement eligibility even though it would have inconvenienced him, 
but he refrained from doing so because of the August 11, 1969 letter. 

The pertinent language in 10 U.S.C. 1406 permitting denial or 
revocation of an erroneous notification of eligibility, is when “it 
resulted directly from the fraud or misrepresentation of the person.” 
The term “fraud” is defined as the “intentional perversion of truth 
in order to induce another to part with something of value or to sur- 
render a legal right” and “misrepresentation” is defined as giving 
“a false or misleading representation of.” Webster’s Seventh New 
Collegiate Dictionary (1963). 

The clear connotation of those terms is that they require a positive 
act on the part of an individual with intent to achieve an improper 
end or gain unjust enrichment. The points raised concerning the in- 
formation provided Colonel Cassedy over several years’ time suggest 
that he may have had reasonable grounds to believe that he did not 
have sufficient time to qualify for retirement pay as of the date he 
was placed in the Retired Reserve and possibly should have had doubts 
as to the propriety of the August 11, 1969 notice. However, such argu- 
ments fall far short of the criteria stated in the law. There is no 
evidence of record to show that the member in any way induced or 
caused his record of creditable service, which record was maintained 
by the Air Force, to be altered or confused or the erroneous statement 
concerning retirement eligibility to be introduced into the letter sent 
to him. That is, there is no showing of “fraud or misrepresentation” 
on his part. Therefore, it is our view that the error made was purely 
administrative and the resulting situation in this case was of the type 
which the Congress sought to prevent by enactment of 10 U.S.C. 
1406. Accordingly, question c. is answered in the affirmative, subject, 
of course, to the adjustment limitation authorized in the last sentence 
of 10 U.S.C. 1406. 


[B-193241] 


Contracts—Negotiation—Specifications Unavailable — Basis for 
Exception to Formal Advertising—Offeror Assistance in Defining 
Needs 

“Bxception 10” negotiating authority for National Aeronautics and Space Admin- 


istration (NASA) computerized information processing system has been justi- 
fied because: (1) NASA needed offerors’ approaches to work requirements to 
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evaluate proposed acceptability ‘and to assist in defining reasonable needs for 
service unlike negotiated procurement in Informatics, Inc., B-190203, March 20, 
1978, 78-1 CPD 215, where procuring agency intended to evaluate offerors’ ap- 
proaches only as part of responsibility evaluation and not as part of proposal 
evaluation; and (2) there is no indication NASA ever formally advertised prior 
procurements for similar system unlike prior advertised procurement history in 
Informatics decision. B-190203, Mar. 20, 1978, modified in part. 


Contracts—Specifications—Restrictive—Minimum Needs Require- 
ment—Administrative Determination—Reasonableness 


Two-month phase-in period is appropriate limitation where it appears that phase- 
in period will cost less than longer phase-in and it is speculative that higher 
performance cost will necessarily follow 2-month phase-in when nothing in record 
of experience supports that view. 


In the matter of International Computaprint Corporation, April 10, 
1979: 


International Computaprint Corporation (ICC) has protested the 
issuance of request for proposals (RFP) W10-20668/HWE-2 by the 
National Aeronautics and Space Administration (NASA). NASA 
issued the RFP on July 18, 1978, for the “personnel, services and sup- 
plies necessary to support the operation of the NASA Scientific and 
Technical Information Facility” on a cost-plus-award-fee basis. ICC 
contends that the procurement should have been issued under formal 
advertising procedures, Further, ICC insists that the RFP’s stated 
“phase-in period” unnecessarily restricts competition because the pe- 
riod is too short. For the reasons set forth at length below, we reject 
ICC’s grounds of protest. 

Background 


By Determination and Findings (D&F) dated December 16, 1977, 
NASA/’s contracting officer for the procurement found that: 


The proposed contract will require the contractor selected to continue with 
the performance of the above facility and associated services and be responsible 
for a wide-ranging complex of highly specialized documentation and informa- 
tion functions; and the production of scientific and technical information and 
NASA technology utilization products which must be coordinated and integrated 
at multiple points and levels to insure control and continuance of activities 
without disruption to the program. This will involve a comprehensive direct 
access computerized information system necessitating high-speed input process- 
ing, publication preparation, search and retrieval, and dissemination of informa- 
tion from world-wide aerospace and aeronautics subject matter to the world- 
wide aerospace and aeronautics scientific community on demand and at scheduled 
intervals. These activities are dependent upon keeping abreast of scientific 
information and technology, as well as, possessing a high degree of competence 
in documentation techniques, information services, microfiche production, com- 
puter operations, management information systems, system design and program- 
ming, process and method improvement, and quality assurance. 

Formal advertising is neither feasible nor practicable for this procurement 
because it is impossible to describe in precise detail or by definite drawings and 
specifications the exact nature of the work to be performed. Information that 
will be obtained during some phases of this effort will be used to determine the 
depth of consideration to be given to other phases. Through negotiations the 
Government is afforded an opportunity to evaluate in detail the contractor’s 
technical capability. his understanding of the work to be performed, and other 
associated factors that are essential to the proposed procurement. 
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Based on these findings the contracting officer determined that the 
procurement was properly for the negotiated procurement method, as 
follows: 

On the basis of the above findings, I hereby determine that this proposed pro- 
curement is for services for which it is impracticable to secure competition by 
formal. advertising. Specifically, it is impossible to draft adequate specifications 
or any other detailed description for the required services. 

Upon the basis of the Determination and Findings above, I hereby decide that 
this contract will be negotiated pursuant to 10 U.S.C. 2304(a) (10) [exception 


10” negotiating authority] and paragraph 3.210-2(xiii) of the NASA Procure- 
ment Regulations. 


RFP 


The tasks outlined in the above D&F were described in the “State- 
ment of Work and Work Breakdown Structure” section of the RFP 
(pages 4-119 through 4-163). For example, at page 4-161 the RFP 
described requirements for the contractor to furnish “ADP support 
with Government-furnished equipment,” as follows: 





The Contractor shall provide the tasks described below : 
Computer Operations 


The Contractor shall operate installed ADP equipment and associated 
hardware listed in the “Facility Contract” on a 24-hour basis and, where 
necessary, shall provide installation and start-up and/or changeover support 
for such ADP equipment and for other equipment provided by NASA. The 
Contractor shall provide equipment maintenance for those items listed in 
Attachment Number 4, hereto. He shall provide all end products and services 
specified by the Scientific and Technical Information Branch and the Tech- 
nology Utilization Branch under this contract. * * * 


This task shall include * * * (1) input processing control; (2) computer 
scheduling; (3) magnetic tape/disk library ; and, (4) output processing control. 
Data Entry * * * 

Operating System Programming * * * 
Discontinued and Off-Line Files * * * 


The RFP also contained evaluation criteria under which proposals 
were to be “numerically weighted and scored.” For example, with 
respect to the “ADP support” requirements described above, the evalu- 
ation criteria provided that proposals would be evaluated for : 


Demonstrated understanding and competence in the approach for (1) ADP 
support ; (2) systems study ; (3) systems support; and, (4) systems development, 
The approach must show a high degree of familiarity with advanced computer 
applications, on-line systems, communications networks, remote data entry, 
computerized photocomposition, and hardware/software interfaces. The plan 
should also demonstrate an understanding of the special ADP problems associ- 
ated with (1) maintaining high system reliability associated with extremely large 
files with interrelated indexes and hierarchial file structure * * * (“Mission 
Suitability Factors,” Technical Operations Plan, page 3-10). 


Propriety of Negotiation 





ICC insists that the “product is clearly defined in the existing speci- 
fications submitted to each prospective bidder [and that] the approach 
actually consists of an offeror’s ability to adequately staff and main- 
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tain existing NASA facilities and to provide technical manpower to 
carry forward the development of new programs.” ICC further 
argues: 

Since the procurement document and accompanying specifications clearly de- 
fine the products desired, and since the MISSION SUITABILITY FACTORS 
constitute an adequate means of determining an offeror’s understanding of the 
work, the method of approach cannot be a valid basis for a negotiated 
procurement. 

By contrast, NASA continues to insist its description of work tasks 
does not describe its needs with sufficient specificity to permit formal 
advertising. As stated by NASA: 

* * * the RFP does not give detailed step-by-step instructions for every task 
but rather requires offerors to present their own approach for accomplishing 
many of the tasks. Since no two offerors will be alike in their approach to per- 
formance of these tasks, there is no common basis sufficient to permit formal 
advertising. Moreover, in order for the SEB to discover and evaluate how each 
offeror proposes to accomplish the tasks, written proposals and discussions with 
offerors in the competitive range are necessary. 

* * * The statement of Work is not a “how to perform” instruction. The RFP 
here goes beyond the agency’s use of negotiated procurement merely to determine 
an offeror’s “understanding” of the requirements. Rather, many parts of the 
Statement of Work require the offeror to present a plan as to what he will do in 
order to accomplish the tasks. The manning level and skill mix for most WBS 
areas will vary from offeror to offeror. * * * 

Throughout the RFP, in those sections devoted to proposal preparation and 
evaluation (pages 3-4 to 3-19), there are many areas, too numerous to reiterate 
here, where offerors are requested to provide a plan or approach as to how a 
certain portion of the work will be accomplished. We maintain that a reading of 
these sections clearly demonstrates the need for the SEB to evaluate the variety 
of different approaches submitted by the competitors. Moreover, we believe you 
will find reasonable our judgment that we could not describe our needs with 
sufficient specificity to permit formal advertising. \ 


Analysis 


Both ICC and NASA agree that the precedent established by Jn- 
formatics, Inc., B-190208, March 20, 1978, 78-1 CPD 215, offers guid- 
ance in resolving this issue. 

In that case—which also involved a protest against the use of the 
negotiated procurement method—we made certain observations about 
when “exception ten” negotiating authority may be properly employed. 
As we said in that case: “In general, the fact that a procurement is for 
‘complex’ supplies or services does not per se preclude the use of formal 
advertising. * * * the hope of minimizing * * * difficulties through 
negotiations does not authorize procurement by negotiation unless it is 
impossible to draft a specification adequate for advertising.” 

The questioned negotiated procurement in /nformatics was for the 
preparation and extraction of patent data via a computerized informa- 
tion system. The procuring agency (the Department of Commerce) 
admitted: (1) complete specifications for the work products (“input” 
and “output”) were set forth in the RFP; (2) no technical evaluation 
factors, or any other evaluation factors other than the total evaluated 
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price, were identified in the solicitation; (3) prior solicitations for 
similar services had been formally advertised; and (4) the agency 
wanted to evaluate the offeror’s “in-between proposed actions” (that is, 
the actual approach for ADP support) only as part of a. responsibility 
evaluation and not as a part of a proposal evaluation leading to a judg- 
ment as to the comparative merits of the approach. 

In rejecting Commerce’s claim that it could properly invoke “excep- 
tion ten” negotiating authority given the above admissions, we con- 
cluded: 


Where there are specifications adequate enough to permit competition, the 
desire to conduct discussions with offerors to assure their understanding of the 
specifications or to cover matters traditionally related to responsibility (such as 
the “in-between” technical approach here) cannot, in our opinion, authorize 
a negotiated procurement. See Cincinnati Electronics Corporation, 55 Comp. Gen. 
1479 (1976), 76-2 CPD 286. 

ICC views the quoted statement as applying to NASA’s procurement 
here. Specifically, ICC apparently believes that NASA should not be 
able to justify “exception ten” negotiating authority by pointing to— 
among other things—its proposed proposal evaluation of offerors’ ap- 
proaches for ADP support. 

It must be remembered that our quoted remarks regarding the evalu- 
ation of “in-between technical approaches” for furnishing ADP sup- 
port were said in a context where the procuring agency had determined 
that these approaches were not needed to determine the technical ac- 
ceptability of a proposal or to assist the agency in defining its reason- 
able needs for the service. Moreover, they were said in a procurement 
(as was the case in Cincinnati Electronics Corporation, supra), where 
there was'a history of formal advertising under prior solicitations for 
similar products and services. To the extent, however, that the quoted 
remarks may give the impression that the evaluation of proposed ap- 
proaches for ADP support may never be used in proposal evaluation or 
in assisting an agency to define its reasonable needs for a product or 
service such that the proposed evaluation supports “exception 10” nego- 
tiating authority, the remarks are expressly modified. 

Based on our analysis, it may well be that NASA and Commerce 
may have reached diametrically opposed technical judgments about 
the need for offerors to assist in the definition of reasonable needs for 
ADP support. Nevertheless, we will not substitute our opinion for that 
of a procuring agency in matters involving technical complexity and 
judgment even where other governmental units may advance differing 
technical judgments on similar matters so long as the particular agency 
judgment in question is reasonably founded. See Z. J. du Pont de 
Nemours & Company, et al., B-190611, September 22, 1978, 78-2 CPD 
218. Based on our review of the record, we cannot question NASA’s 
stated rationale for reviewing—as a matter of proposal evaluation—the 
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offerors’ proposed approaches for—among other things—ADP support 
in an attempt to obtain offerors’ assistance in defining its reasonable 
needs for the service. Specifically, we cannot question NASA’s techni- 
cal judgment that the varying possible approaches for ADP support 
are so divergent that it is impossible to draft adequate specifications 
suitable for insuring fair and equal competition on a common basis 
under the advertised procedure. 


“Phase-In Period” 


ICC contends that the “two month phase-in period” for the contract 
is too short a period given the “contemplated” 62-month contract 
period* and that this short period necessarily gives the incumbent 
contractor for the services an unfair advantage—therey resulting in 
increased costs to NASA and arbitrary restriction of competition. 

NASA insists that a 60-day phase-in period provides sufficient time 
around which offerors can propose effective phase-in plans. NASA 
further argues: 

(1) Prior solicitations for similar services have included 60 days 
for phase-in and no prior complaint from industry has been 
received ; 

(2) Six offerors in addition to the incumbent offeror have sub- 
mitted proposals—therefore indicating that the stated phase- 
in period is not restricting competition ; 

(3) No point scoring advantage accrues to the incumbent because 
the phase-in factor is only rated for acceptability, not points; 

(4) Increasing the phase-in period should tend to increase costs 
rather than decrease costs as ICC suggests, 

In reply to NASA’s arguments, ICC still insists that it would be 
“far more costly to ‘slap together’ an organization to meet the 60 day 
start-up requirement [which] will lead to poor quality work, which 
then forces overstaffing to meet the requirements.” 

We have recognized that firms may enjoy a competitive advantage 
by virtue of their incumbency but that the advantage may be ques- 
tioned only if the competitive advantage enjoyed results from unfair 
action by the Government. Amdahl Corporation, B-192588, Decem- 
ber 15, 1978, 78-2 CPD 417, and cases cited in text. The competitive 
advantage accruing to an incumbent in this procurement is not the 
result of “unfair action” but simply results from the reasonable need 
of NASA to evaluate nonincumbent offerors’ approaches to, and costs 
of, taking over an ongoing operation. 


*Actually, NASA only firmly committed itself in the RFP to a 12-month contract end- 
are July 31, 1980; performance past that date depended on NASA’s exercise of option 
ghts. 
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As to the length of the phase-in period, ICC has not questioned 
NASA’s observations that a 2-month phase-in period has not been 
the subject of complaint under earlier similar contracts—thus indicat- 
ing that historical experience supports the reasonableness of NASA’s 
phase-in period. Although ICC does not dispute that a 60-day phase-in 
period is less costly than a longer period, it contends that it will re- 
sult in increased costs during the performance of the contract as a 
consequence of a hastily arranged work organization. We will not ques- 
tion an agency’s determination of what its actual minimum needs are 
unless there is a clear showing that the determination has no reasonable 
basis. /nformatics, Inc., supra. Here the agency has determined its 
minimum needs in terms of reduced costs. ICC disagrees only as to 
the ultimate cost. However, it is speculative in this case that higher 
performance cost will necessarily follow from a short phase-in period. 
Nothing in the record of experience has been cited to support that view. 
Accordingly, we do not find the 60-day phase-in requirement in this 
case exceeds the Government’s needs. 

Protest denied. 


[B-193427] 


Details—Compensation—Higher Grade Duties Assignment—Ex- 
cessive Period 

Employee, who was temporarily promoted to higher grade position for 120 days, 
was returned to former grade but was then immediately detailed to same higher 
level position for additional 132 days. Under Turner-Caldwell decisions employee 
must be detailed to higher level position without compensation of higher level 
position for 120 days before entitlement to temporary promotion begins on 121st 
day. Therefore, the period the employee served on temporary promotion may not 
be included in computation of detail. 

In the matter of Donald L. Bressler—Detail to Higher Graded Posi- 
tion, April 10, 1979: 


This action is in response to the request for an advance decision from 
Fred L. Hayes, a certifying officer of the National Park Service, Rocky 
Mountain Regional Office, U.S. Department of the Interior, reference 
W1819 (RMR) AF, concerning the claim of Mr. Donald L. Bressler, 
an employee of the Denver Service Center, National Park Service, to 
a retroactive temporary promotion with backpay for the period of 
time he served as Acting Associate Manager of the Denver Service 
Center. The question presented for decision is whether the period of a 
temporary promotion which immediately precedes a detail may be 
included in computing the length of the detail. 

The agency report states that effective March 28, 1976, Mr. Bressler 
was given a temporary promotion from Deputy Associate Manager, 
grade GS-14, to the position of Acting Associate Manager, grade 
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GS-15, for a period not to exceed 120 days. On July 25, 1976, Mr. 
Bressler’s temporary promotion was terminated by a “Change to 
Lower Grade” personnel action. However, it appears that on that same 
day Mr. Bressler was informally detailed back to the grade GS-15 
position and that he performed the duties of that position through 
December 3, 1976, when he was selected for the position of Associate 
Manager. The agency questions whether Mr. Bressler may be retro- 
actively promoted for the entire period of the informal detail from 
July 25 through December 3, 1976, a period of 132 days. 

Our Office has held that where an employee is detailed to a higher 
graded position and the agency fails to seek Civil Service Commission 
approval to extend the detail for a period beyond 120 days, the agency 
must award the employee a retroactive temporary promotion and back- 
pay if he continues to perform those higher grade duties. 7’urner-Cald- 
well, 55 Comp. Gen. 589 (1975), affirmed at 56 id. 427 (1977). In the 
present case, the agency has not questioned whether Mr. Bressler was 
actually detailed to a higher graded position, and, in response to our 
request, the agency has submitted additional evidence which tends to 
establish that Mr. Bressler was detailed to the position of Associate 
Manager during the period from July 25 through December 3, 1976. 

The question presented by the agency is whether Mr. Bressler is 
entitled to a retroactive temporary promotion with backpay for the 
entire period of the detail; that is, whether Mr. Bressler’s temporary 
promotion for 120 days serves the same purpose as a 120-day detail. 
As noted above, our Z'urner-Caldwell decisions hold that an employee 
must be temporarily promoted retroactive to the 121st day of an ex- 
tended detail which has not been approved by the Civil Service Com- 
mission. However, we believe that there must first be a period of 120 
days where the employee has been detailed and has not been compen- 
sated at the higher level. See Marvin R. Dunn, B-192437, September 
20, 1978. Since a detail and a temporary promotion are separate and 
distinct personnel actions, we do not believe the period of the tempo- 
rary promotion to a position in which the employee is later detailed 
is includable in computing the length of the detail for the purposes of 
our Turner-Caldwell decisions. Therefore, we conclude that Mr. 
Bressler’s entitlement to a retroactive temporary promotion would be- 
gin on the 12ist day following the commencement of the detail on 
July 25, 1976. 

Accordingly, Mr. Bressler’s claim may be allowed only to the extent 
consistent with the above discussion if otherwise proper. 
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Contracts — Protests — Procedures — Bid Protest Procedures— 
Time for Filing—Mailgram Transmission of Protest 

Mailgram protesting alleged improprieties in request for proposals, whose receipt 
was recorded by General Accounting Office (GAO) after closing date for receipt 
of proposals, is untimely and ineligible for consideration where mailgram did not 
evidence a date of transmission at least 3 days prior to final date for filing a 
protest. 4 C.F.R. 20.2(b) (3). 

Contracts — Protests — Procedures — Bid Protest Procedures— 
Time for Filing—Time of Receipt Establishment 

GAO Bid Protest Control Unit time/date stamp is prima facie evidence of time 


of receipt of bid protest at GAO, and absent affirmative evidence to the contrary 
to show actual timely receipt, time/date stamp controls. 


In the matter of Linguistic Systems, Incorporated, April 10, 1979: 


Linguistic Systems, Incorporated (Linguistic) protests various al- 
leged improprieties in request for proposals No. F 33657-79-R-0078, 
issued by the Wright-Patterson Air Force Base, Ohio. The date set 
for receipt of proposals was December 29, 1978. 

The protest was sent to the General Accounting Office (GAO) by 
mailgram addressed to the Bid Protest Control Unit and was trans- 
mitted by the Postal Service to Washington, D.C. on December 29, 
1978, at 1:06 a.m. The protest was recorded as received by the GAO 
Bid Protest Control Unit at 9:35 a.m. on January 4, 1979. 

Our Bid Protest Procedures require that a protest based upon al- 
leged improprieties in a request for proposals be “filed” prior to the 
closing date for receipt of proposals. 4 C.F.R. 20.2(b) (1) (1978). The 
term “filed” means receipt in GAO. 4 C.F.R. 20.2(b) (3). Thus the 
protest on its face was not timely. 

However, protester has furnished a statement from the Postmaster 
in Washington, D.C. advising that in the normal course of business, 
the mailgram should have been received at the Postal Service’s Wash- 
ington, D.C. mailgram terminal at 1:22 a.m. December 29, 1978; that 
it should have been forwarded to the Government Mails Section 
shortly after 4 a.m. the same date; and would have been dispatched to 
GAO no later than 9 a.m. that day. The Postmaster further advises 
that a search of his records indicated neither a record of delayed mail 
nor a record of returned mail. 

By way of background, ordinary mail, including mailgrams, is not 
time and date stamped as received by the GAO central mailroom. 
Consequently, the first documentation of the receipt of a protest by 
GAO is the Bid Protest Control Unit’s time/date stamp. Thus, it is 
impossible to determine whether or not this protest was physically 
present in GAO prior to the December 29 closing date, and the ab- 
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sence of a Postal Service record to indicate delayed mail is not persua- 
sive of its actual receipt by GAO. For example, although the mail- 
gram should have been received in Washington at 1:22 a.m., there is 
no record to show that it actually was dispatched to GAO at 9 a.m. 
Moreover, the Postal Service advises that once a mailgram is delivered 
to its Government Mails Section, it enters the ordinary uncontrolled 
mailstream for first class mail, so that it cannot be determined whether 
an individual item of mail actually arrived at its intended destination 
on a particular date. The time/date stamp must therefore be con- 
sidered prima facie evidence of the time of receipt at this Office. 

For that reason, our Bid Protest Procedures have anticipated that 
in the normal course of business an indeterminate amount of time will 
necessarily transpire between dispatch of a mailgram and receipt by 
our Bid Protest Control Unit, the address specified in our Bid Protest 
Procedures, supra. Accordingly, those procedures specify that any 
protest received by this Office after the prescribed time limits 
[December 29, 1978, in this instance] shall not be considered unless 
it was sent by mailgram not later than the third day prior to the final 
date for filing a protest, with the only acceptable evidence to establish 
the date of transmission by mailgram being the automatic date indica- 
tion appearing on the mailgram. 4 C.F.R. 20.2(b) (3). 

Thus, offerors electing to submit a protest by mailgram are clearly 
placed on notice that if a mailgram is dispatched 3 days or more prior 
to the date for filing a protest, consideration of the protest is assured, 
whereas dispatching of a mailgram less than 3 days prior to the filing 
date places the risk of late receipt upon the protester. Our Bid Protest 
Procedures therefore caution protesters to submit their protests in the 
manner which will assure earliest receipt, 4 C.F.R. 20.2(b) (8), and 
we have charged protesters with the responsibility for making sure a 
protest is filed in a timely manner. Somervell & Associates, Lid., 
B-192426, September 18, 1978, 78-2 CPD 208. 

In a similar vein, where a bidder or offeror is required to submit 
a bid or proposal to an office designated by the solicitation within a 
contracting agency by a specified time, he is responsible for allowing 
sufficient time to permit a mailed bid or proposal to pass through a 
contracting agency’s central mailroom and reach the specified office by 
the indicated time. See Lectro-Magnetics, Inc., 56 Comp. Gen. 50 
(1976), 76-2 CPD 371. We believe this principle is no less applicable 
to protests submitted through the mails to this Office. 

The time limitations prescribed in GAO Bid Protest Procedures 
are not regarded as waivable technicalities, as their purpose is to pro- 
vide expeditious consideration of bid protests without unduly burden- 
ing Government procurements. See California Computer Products, 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 405 


Inc.—Reconsideration, B-193437, February 22, 1979, 79-1 CPD 391. 
As a consequence, we have strictly enforced the time limitations set 
forth in our procedures and have dismissed protests as untimely with- 
out any consideration of their merits when the filing deadlines have 
not been met. Thus we have dismissed protests that were only 1 day 
late, Lemont Shipbuilding and Repair Company, B-180104, Janu- 
ary 21, 1974, 74-1 CPD 20; that were late due to the mailing time 
required from Saigon, South Vietnam, Johnson Associates, Inc., 53 
Comp. Gen. 518 (1974), 74-1 CPD 43; when the protester was unaware 
of the time limitations, DeWitt Transfer and Storage Company, 53 
Comp. Gen. 533 (1974), 74-1 CPD 47; when a protester sought addi- 
tional clarification from the contracting agency after the agency’s 
initial denial of the protest, A. C. Manufacturing Company, B-186298, 
August 9, 1976, 76-2 CPD 137; and even where the protester was 
inadvertently misled by the contracting agency, Mr. Scrub Car Wash 
Systems, Inc., B-186586, July 9, 1976, 76-2 CPD 29. Recently we even 
declined to consider a protest that was filed one minute late. Somervell 
& Associates, Lid., supra. Moreover, we have infrequently invoked the 
“significant issue” exception to these time limitations (4 C.F.R. 20.2 
(c)), since that exception relates only to the presence of a “principle 
of widespread interest,” 52 Comp. Gen. 20 (1972), which is not found 
in most cases, see, ¢.g., 53 Comp. Gen. 412 (1973), and have yet to 
invoke the “good cause shown” exception also provided in 4 C.F.R. 
20.2(c). See, ¢.g., Somervell & Associates, Lid., supra; 52 Comp. Gen. 
20 supra. 

Since this late mailgram protest was not transmitted 3 days prior 
to the date for filing and absent any affirmative evidence to show actual 
timely receipt of the protest, we consider the protest to be untimely 
filed and not for consideration on the merits. 


[B-192908] 


Contractors — Responsibility — Contracting Officer’s Affirmative 
Determination Accepied—Exceptions—Not Supported by Record 


Allegation that low bidder is nonresponsible is not considered since General 
Accounting Office does not review affirmative determinations of responsibility 
except where fraud is shown or failure to meet definitive responsibility criteria 
is alleged, neither of which is present here. 


Bids—Responsiveness—Unqualified Offer to Meet All Solicitation 
Terms 


Contention that low bid is nonresponsive since work called for by solicitation 
cannot be performed at level of effort reflected by bid price is meritless since 
test of whether bid is responsive is whether bid constitutes an offer to perform, 
without exception, the exact thing called for in solicitatiun and low bid does not 
take exception to solicitation. 
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Contracts—Awards—Small Business Concerns—Acceptability of 
Large Business on Basis of Lower Price—Partial -Set-Aside Dis- 
solved 

Small business concern’s unwillingness to accept set-aside quantity at substan- 
tially lower, allegedly below cost, bid of large business upon which non-set-aside 
quantity was awarded properly resulted in dissolution of set-aside. Even if it 
were proven that large business bid below cost, that in itself would not bar 
award to that firm, and under partial set-aside procedure Government’s obliga- 


tion is simply to reserve a portion of its needs for award to small business firms 
at the same price obtained for the unrestricted portion. 


In the matter of Fiber Materials, Inc., April 12, 1979: 


This protest concerns an Air Force two-step procurement of mis- 
sile nosetips, half of which were set aside for small business concerns. 
Two firms competed for this award: Fiber Materials, Inc. (FMI), a 
small business, and AVCO Corporation, Systems Division (AVCO), 
a large business. AVCO’s step-two bid was less than half of FMI’s. 
FMI has protested the award of the non-set-aside portion to AVCO, 
as well as the dissolution of the partial set-aside and award of that 
quantity to AVCO, after FMI refused to take the set-aside quantity 
at AVCO’s bid price. FMI contends that AVCO’s bid was below 
cost, and that the firm was therefore not responsible, its bid was non- 
responsive, and that the set-aside program was circumvented. Other 
issues raised by FMI but abandoned after a bid protest conference at 
our Office will not be considered. 

The first-step request for technical proposals (RFTP) was for the 
purchase of an initial quantity of 60 nosetips and option year quanti- 
ties totaling 476 nosetips over fiscal years 1979, 1980, and 1981. AVCO 
and FMI were the only firms who responded to the RFTP and both 
were found by the Air Force to have submitted acceptable technical 
proposals. The Air Force then issued an invitation for bids to AVCO 
and FMI for the nosetips as the second step of the procurement. The 
bids were as follows: 








AVCO 
ITEM NO. ITEM UNIT PRICE ITEM PRICE 
QOOT oa ov cia 60 EA CCNTs*_______.--- $15, 000 $900, 000 
0002. _._.---- 1 LOP:DATA.i 2 ical N/A 20, 000 
000822222242 105 EA CCNTs (FY ’79)-- 11, 142. 90 1, 170, 000 
G004-s 22 1 LOT DATA (FY ’79)--- N/A 10, 000 
0005. __---.-- 180 EA CCNTs (FY ’80)-- 9, 900 1, 782, 000 
AI oi caine 1 LOT DATA (FY ’80)--- N/A 17, 000 
WOT. oc acu 191 EA CCNTs (FY ’81)-- 10, 890 2, 080, 000 
CUBS 2 202 1 LOT DATA (FY ’81)-_--- N/A 20, 000 


LOCAL DTCC 5g ces crane ses red Rant Seog tad ele $5, 998, 995 
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FMI 
ITEM NO. ITEM UNIT PRICE ITEM PRICE 

OOOT S282 3 _2i8 60 EA CCNTs*___________ $36, 256 $2, 175, 360 
0002 cfr. 1iLOD, DATA rink cto N/A 280, 560 
O08 5. Piwetnd 105 EA CCNTs (FY’79) __- 22, 898 2, 404, 290 
0004. _--2--_- 1 LOT. DATA (FY’79)__-- N/A 224, 070 
00052125 251 H: 180 EA CCNTs (FY’80) _ _- 23, 121 4, 161, 780 
(ee 1 LOT DATA (FY’80)___- N/A 325, 440 
0007 fies lZ 191 EA CCNTs (FY’81)__- 26, 664 4, 710, 824 
0008. _._.___- 1 LOT DATA (FY’81)___- N/A 391, 743 

‘OGG! DVIOO. . eo. kaon oe ances hg Jel idge o_320 $14, 674, 067 


*Carbon-carbon nosetips 


The Air Force compared AVCO’s bid to the Government’s estimate 
and found that while AVCO’s bid was lower than the Government esti- 
mate, it was reasonable. The Air Force then awarded the non-set-aside 
portion to AVCO. In accordance with the solicitation provisions pre- 
scribed by Defense Acquisition Regulation (DAR) § 1-706.6(d) (1976 
ed.), FMI was offered the remaining set-aside portion at the prices bid 
by AVCO, which as we have noted were less than half of FMI’s. 

FMI protested, contending that AVCO’s bid on the non-set-aside 
portion was substantially below cost and that a small business such as 
FMI could not afford to produce the nosetips at AVCO’s bid price. 
Therefore, FMI argued, acceptance of AVCO’s bid would circumvent 
the Air Force’s decision to set-aside half of the procurement for small 
businesses. FMI further alleged that the contracting officer was re- 
quired to reject AVCO’s bid as a “buy-in”; that AVCO’s bid was non- 
responsive since AVCO could not comply with the specifications at the 
level of effort reflected by AVCO’s bid; and that AVCO was non- 
responsible since the work could not be performed at AVCO’s bid 
price. FMI refused to accept the set-aside quantity at the prices bid by 
AVCO. Since no firms, other than AVCO, then responded to a request 
for technical proposals for the remaining quantity, the Air Force 
awarded the remaining quantity to AVCO. 

The three issues before us—that the small business set-aside proce- 
dure has been circumvented, AVCO is not responsible and its bid is 
nonresponsive—flow from the premise that AVCO submitted a below 
cost bid. In support of its position that AVCO’s bid was below cost, 
FMT has submitted evidence of how FMI arrived at its bid price. FMI 
has also submitted evidence of the preproduction costs of AVCO and 
FMI under an experimental program. FMI maintains that most of the 
material costs are fixed because of the small number of suppliers 
capable of supplying the qualified material specified by the solicita- 
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tion: therefore, FMI’s material costs should approximate AVCO’s. 
FMI also maintains that the nosetip specifications are such that they 
inhibit, if not preclude, the introduction of newer cost savings tech- 
niques. 

In its initial report to our Office, the Air Force stated : 

* * * Under competitive bid conditions the Government is not privy to the 
bidder’s cost data; accordingly, the relationship of AVCO’s price to its expected 
cost cannot be determined. However, AVCO’s bid price is in line with the Gov- 
ernment estimate and there is no evidence that the Government estimate is 
inaccurate. * * * 

The Air Force submitted a second report after the conference was 
held in this protest, in which it advises : 

* * * we have again reviewed the procedures employed to develop the [Air 
Force] estimate and the resultant estimate itself, and we can find no fault with 
either. As noted in the contracting ofticer’s statement, the Government estimate 
was based on actual experience on the pilot production program and an industry 
survey by the AFML [Air Force Materials Laboratory] to access efficiencies and 
savings which could be anticipated in a large scale production program. We be- 
lieve this approach to be valid and the estimate as derived provides a reasonable 
basis for assessment of the bids submitted in response to the invitation. Further, 
our review showed that the estimate considered the total nosetip and its fabrica- 
tion and was based on the best available information. FMI has submitted no 
evidence to support its conclusion that the Government’s estimate is unreason- 
able. Instead, its contention is based solely on the fact that the estimate is. below 
the amount FMI considers to be realistic and which it bid in response to the 
solicitation. * * * 

AVCO, which participated in the protest as an interested party, 
asserts that it bid “according to its continuing bidding policies, that 
is, a reasonable expectation to accomplish the effort with a resulting 
reasonable profit.” 

We have reviewed FMI’s presentation together with the Govern- 
ment estimate and are unable to conclude with certainty that the Gov- 
ernment estimate is incorrect or that AVCO’s bid was below cost. 
However, for the reasons given below we do not believe that the Air 
Force’s acceptance of AVCO’s bid, even if it was below cost, violated 
applicable procurement law or regulations. 

Our Office has often stated that acceptance of.a below cost bid is not 
legally objectionable. Homexa International Corporation, B-192034, 
September 22, 1978, 78-2 CPD 219; Allied Technology, Inc., B- 
185866, July 12, 1976, 76-2 CPD 34. In fact, rejection of a below cost 
bid requires finding that the bidder is nonresponsible. Consolidated 
Elevator Company, B-190929, March 3, 1978, 78-1 CPD 166. The Air 
Force determined that AVCO was responsible, and this Office does 
not review affirmative determinations of responsibility unless fraud on 
the part of procuring officials is shown or it is alleged that definitive 
responsibility criteria have not been met, neither of which is present 
in this case. 
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With regard to FMI’s contention that the Air Force was required 
to reject AVCO’s bid as nonresponsive since AVCO allegedly could 
not comply with the specifications at the level of effort reflected by 
AVCO’s bid, we note that a bid is responsive if it constitutes an offer 
to perform, without exception, the exact thing called for in the solicita- 
tion. Vintage Services, Inc., B-190445, January 11, 1978, 78-1 CPD 25. 
Since AVCO has not taken exception to the terms of the solicitation 
its bid is clearly responsive. 

Finally, FMI argues that acceptance of AVCO’s bid effectively 
circumvented a partial small business set-aside, because FMI cannot 
afford to produce these items at AVCO’s price and therefore FMI was 
compelled to refuse the set-aside. 

Nothing in the Small Business Act, 15 U.S.C. § 631 e¢ seg. (1976), 
requires that a particular procurement be set aside for small business 
and such a decision rests with the procuring agency. 7idewater Pro- 
tective Services, Inc., and Others, 56 Comp. Gen. 115, 123 (1976), 76— 
2 CPD 462. The partial small business set-aside provisions which are 
part of this IFB simply contemplate that a portion of the procure- 
ment will be reserved for small business firms who will be given the 
opportunity of contracting with the Government “at the highest unit 
price for each item awarded on the non-set-aside.” If acceptance of 
A'VCO’s bid on the non-set-aside portion is not legally objectionable, 
then all the Air Force is obligated to do is offer FMI the set-aside 
quantity at AVCO’s bid price. 

The protest is denied. 


[B-192996] 


Contracts — Specifications — Failure to Furnish Something Re- 
quired—Information—Delivery—Transportation Mode 


Under an invitation for bids which requires a bidder to supply information 
relating to point of origin and mode(s) of transportation for delivery of contract 
items F.O.B. origin, and to load items on carrier’s vehicle, failure of bidder to 
furnish all or some of transportation data did not render bid nonresponsive. 
Where solicitation requires delivery F.0.B. origin, information concerning mode 
of transportation can be acquired by the Government after bid opening because 
bidder signed Standard Form 33 committing itself to deliver to designated points 
at Government’s option, and information is extrinsically verifiable and is not 
under bidder’s control. 


Bids — Two-Step Procurement — Second Step—Deviating From 
First Step 


Information furnished by bidder under second step solicitation requiring trans- 
portation data for F.O.B. origin bids, which indicated that contract item’s ship- 
ping weight exceeded the specification’s maximum weight for highway transport, 
does not render bid nonresponsive. Bidder’s proposal under step one, which was 
incorporated in its step-two bid, proposed to furnish item capable of disassembly 
to meet requirement, which was permitted by the Government’s specification. 
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Bids—Evaluation—Incorporation of Terms by Reference 


Bidder’s failure to submit entire soliciation package does not render bid non- 
responsive where portions of package submitted unambiguously incorporate by 
reference material terms and conditions of solicitation. 
Contracts—Specifications—Failure to Furnish Something Re- 
quired—Invitation to Bid Attachments 

Bidder’s insertion of N/C (no charge) or a priee next to each line item repre- 
senting data items described on forms not returned with bid package obligates 
bidder to supply data items in accordance with specifications. 
Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Contract Award Notice Effect 

Protest concerning award to alleged nonresponsive bidder filed within 10 days 
of receipt of notice of award is timely filed even though protester had prior 


knowledge of alleged nonresponsiveness of competitor’s bid, since grounds for 
protest arose only upon receipt of notice of award. 


Bids—Acceptance Time Limitation—Omitted from Invitation 


Statement in solicitation that bids would be rejected if they allowed less than 
number of days specified in “Offer” portion of Standard Form 33 (SF 33) does 
not establish a minimum bid acceptance period where SF 33 is not altered to 
establish a minimum period which would eliminate the option provided bidders 
to offer less than 1 60-day acceptance period. 


In the matter of International Harvester Company, April 12, 1979: 


International Harvester Company (International) protests the 
award of a contract to Caterpillar Tractor Co. (CAT) under invita- 
tion for bids (IFB) No. DAAK70-78-B-0411 issued by the Army. 
The IFB, the second step in a two-step procurement, requested offers 
for the manufacture and delivery of 177 Rough Terrain Container 
Handlers with top-handlers. 

International maintains that CAT’s bid is nonresponsive for five 
reasons: (1) CAT’s bid contemplates shipment by only one mode of 
transportation even though the solicitation provides for delivery of 
contract items on an F.O.B. origin basis and provides the Government 
with the option of deciding the most economical mode of transporta- 
tion for delivery; (2) the item described in CAT’s bid does not comply 
with the payload weight limitation for highway transport; (3) the 
firm’s bid does not offer to supply the required data items; (4) CAT 
altered the bid acceptance period in its bid after bid opening; (5) the 
bid acceptance period in CAT’s bid is ambiguous. 

For the following reasons, we deny the protest. 

Bids were solicited on an F.O.B. origin basis. Because delivery 
points were unknown, the costs of transporting supplies to destination 
would not be evaluated for award. The F.O.B. point for delivery on 
F.0.B. origin bids was specified as F.O.B. carrier’s equipment, wharf 
or freight station at the Government’s option. 

The solicitation stated in clause B.16, entitled “Transportation Data 
for F.O.B. Origin Offers,” that “the Government will ship the contract 
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items using that mode of common carrier and the type and size of 
equipment which will result in the lowest overall transportation cost.” 
Because shipment might be made utilizing a variety of modes and 
sizes of common carrier’s equipment, the Government required sub- 
mission of transportation characteristics, including the type and size 
of carrier’s equipment. The protester maintains that by providing the 
information sought from bidders under this clause, bidders were offer- 
ing a choice of transportation modes to the Government. Unlike Inter- 
national and one other bidder which listed rail and truck transport for 
their F.O.B. origin point(s), CAT listed only one mode of transporta- 
tion (motor) from its plant and one mode of transportation (rail) from 
its subcontractor’s plant. International argues that a bidder’s failure 
to provide information regarding more than one mode of transporta- 
tion nullifies the Government’s right of choice because of the absence 
of alternative data. The protester also refers to other clauses in the 
solicitation which reaffirm the requirement that the Government have 
complete freedom of choice between multiple modes of shipment. 

We basically disagree with the purpose and effect attributed by the 
protester to clause B.16. In our opinion, the bidder’s offer to deliver at 
the points designated by the Government arises from the express state- 
ment to that effect in its signed offer on Standard Form 33 (SF 33) 
and is not perfected by providing information under clause B.16. The 
protester attributes too much significance to the act of providing in- 
formation required by this clause, B.16 expressly states that the in- 
formation would be used by the Government at the time of shipment 
in selecting the mode, type and size of common carrier equipment. We 
think it is clear that the Government did not intend to require a further 
affirmative offer to deliver as designated. 

Although CAT may not have provided complete information con- 
cerning transportation modes, we do not construe this deficiency as 
limiting its offer in SF 33 to furnish the items at the designated points, 
that is “F.O.B, carrier’s equipment, wharf or freight station at the 
Government’s option.” This information may be acquired by the Gov- 
ernment after bid opening because the availability of a particular mode 
of transportation is extrinsically verifiable and is not under the bid- 
der’s control. 42 Comp. Gen. 434 (1963) ; Beta Systems, Inc., et al., 
B-184413, February 18, 1976, 76-1 CPD 109. 

The protester argues that the solicitation establishes a maximum 
weight limitation of 72,000 pounds for highway transport of the trucks 
deliverable under the contract but that CAT bid a nonresponsive ship- 
ping weight of 78,100 pounds. To support its allegation of a maximum 
shipping weight limitation, the protester refers to clause 3.1.2.1 of the 
applicable military specification for the item. This provides: 

3.1.2.1 Highway transport. The truck shall be transportable on semitrail- 


er(s) * * *. Limited disassembly of the truck * * * is acceptable to meet height, 
width, length and weight requirements. 
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* * * * * * * 


Weight—the maximum payload weight for highway transport shall not exceed 


CAT’s technical proposal, submitted under step one, responded di- 
rectly to this specification and was incorporated in its step two bid. 
CAT designed its trucks with the capability for disassembly to meet 
this weight limitation for highway transport. CAT’s step-one proposal 
stated, “The 5,700 lb. slab counterweight, and two of the 1,800 lb, corner 
counterweights that fit into pockets within the rear bumper may be 
left on the truck and still have a weight less than the 72,000 lb. pay- 
load * * *,” However, CAT’s response to the invitation’s requirement 
in the second step for shipping data (clause B.16) described the truck 
as weighing 78,100 pounds. The protester believes that CAT therefore 
does not contemplate disassembly of its trucks for shipment purposes. 
It argues that the Government would have to bear the expense of dis- 
assembly if it chooses delivery by motor carrier. 

In our opinion, CAT did not qualify its bid regarding the cost of pre- 
paring the trucks for delivery. We take this position because the solici- 
tation required the contractor to provide, at its bid price, delivery 
F.O.B. origin, carrier’s equipment, wharf or freight station and to be 
responsible for loading the trucks on the carrier’s vehicle. Moreover, 
the bidder executed SF 33, expressly offering delivery at the desig- 
nated points. We believe CAT thus committed itself to meet any 
weight limitation incident to the mode of transportation selected by the 
Government, as long as the truck’s design permits compliance with the 
weight limitation, as it does in this case. Moreover, the 78,100 pounds 
stated in CAT’s bid was furnished in the context of rail shipment. Ap- 
parently, rail transportation can accommodate a truck weighing 78,100 
pounds and we therefore find no inconsistency in CAT’s bid. 

The protester cites prior decisions of this Office in which the shipping 
data furnished with the bid indicated that the bidder would not comply 
with other specifications. For example, see B-163181, February 7, 1968 
and B-161984, January 29, 1968. The present case, however, is dis- 
tinguishable because we have concluded that the shipping information 
does not necessarily conflict with the design requirement to which the 
bidder has committed itself. 

The protester argues that by CAT’s failure to submit DD Form 1423, 
“Contract Data Requirements List,” and DD Form 1664, “Data Item 
Description” with its bid, CAT avoided any obligation to supply data 
in accordance with the detailed requirements contained in those forms. 
Although the protester concedes the fact that CAT inserted a bid price 
or N/C (no charge) for each data item listed in the bid schedule, it 
argues that, nevertheless, CAT’s offer does not indicate that these data 
items would comply with the forms’ data item description. Interna- 
tional states that CAT’s contract contemplates something less than the 
data described in the solicitation. 
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The protester argues that bidders were required to return these 
forms with their bids because item 4 of the bid schedule states, “Data 
in accordance with Contract Data Requirements List, DD Form 
1423, * * * Marked Exhibit ‘A’ hereto and made a part hereof, in- 
dividually pr:ced per following data items.” Contrary to the protest- 
er’s assertion, this language does not expressly require a bidder to 
attach the DD Forms to its bid. Rather, the forms were attached to 
the IFB by the Government and marked Exhibit A for identification 
purposes. Moreover, paragraph 2 of the General Provisions merely 
requires a bidder to sign the solicitation and print or type its name on 
the bid schedule and continuation sheets. 

Generally, where the bidder fails to return the entire solicitation 
package, the bid must be submitted in a form so that the Government’s 
acceptance creates a valid and binding contract requiring the bidder 
to perform in accordance with all the material terms and conditions 
of the invitation. /nternational Signal and Control Corp., et al., 55 
Comp. Gen. 894 (1976), 76-1 CPD 180. A responsive bid must not 
deviate from the material terms and conditions of the invitation, See 
49 Comp. Gen. 538 (1970) ; 49 id. 289 (1969). 

In this case, CAT signed and returned SF 33. This form listed all of 
the documents comprising the IFB, including “Sec. M List of Docu- 
ments and Attachments.” Section M specifically listed the “Data Re- 
quirements List, DD 1423,” as part of the IFB. DD Forms 1664 de- 
scribe in more detail each data item listed on the DD 1423’s, The use 
of the words “In compliance with the above” on Standard Form 33, in 
conjunction with the documents’ listing which comprises the invitation 
package, incorporates the entire package by reference, making a signed 
bid responsive even though portions of the solicitation are not physi- 
cally returned. 49 Comp. Gen. 538, supra. This is so even though the 
references to the material provisions are general and can be identified 
only through an examination of the complete IFB, Armada, Ine.—Re- 
consideration, B-189409, April 17, 1978, 78-1 CPD 288. 

In this connection the protester urges that CAT’s bid did not un- 
ambiguously incorporate the amended DD Forms 1423, because both 
the amended as well as the original DD 1423's, as issued by the 
Government, were dated July 31, 1978. Consequently, the protester 
argues that unless a bidder submitted the amended DD Forms 1423 
with its bid, the Government could not be certain which forms were 
offered by the bidder. The record, however, shows that the original 
DD Forms 1423 were dated May 1, 1978; the amended forms are 
dated July 31, 1978. In any event, we think the Government would 
be in a position to prove which forms were sent with the amendment 
to the solicitation. 

Furthermore, even though the data item descriptions in the sched- 
ule are generally worded, CAT’s insertion of N/C or a price next to 
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each line item is evidence of its intent to be bound by the solicitation’s 
requirements, and absent a material requirement to do more, obligates 
CAT to furnish the data items. 45 Comp. Gen. 221 (1965); Storage 
Technology Corporation—Reconsideration, 57 Comp. Gen. 395 (1978), 
78-1 CPD 257. 

International also contends that CAT took exception in its step-one 
proposal to two of the data requirements. However, these items were 
deleted by an amendment. 

The protester also alleges that CAT’s bid was nonresponsive because 
it indicated a bid acceptance period of less than 60 days. International 
contends that CAT’s bid was altered after bid opening in an attempt 
to make the bid responsive but that the alteration succeeded only in 
making the bid ambiguous. The agency, however, argues that this 
basis for protest is untimely raised because the protester was aware 
of the alleged nonresponsiveness more than 10 working days before 
filing its protest. Timeliness, however, is measured from the time the 
protester learns that the agency has accepted or intends to accept an 
allegedly nonresponsive bid, since it is at that time, rather than 
when the alleged nonresponsiveness is discovered, that grounds for 
protest arise. See Carco Electronics, B-186747, March 9, 1977, 77-1 
CPD 172. Thus, the protest filed here within 10 days after the pro- 
tester received notice of the award to CAT is timely. 4 C.F.R. § 20.2 
(b) (2) (1978). 

The threshold issue is whether the solicitation contained a mini- 
mum bid acceptance period. The agency claims it did not because of 
inadvertent error. The protester states that an informational copy of 
the IFB for step two contained a clause entitled “Minimum Accept- 
ance Period” which expressly stated that bids offering less than 60 
days for acceptance would be considered nonresponsive. The IF'B, as 
finally issued, contained the statement that bids would be rejected 
if they allowed less than the number of days specified in the “Offer” 
portion of SF 33. Nevertheless, a minimum acceptance period was not 
included in this IFB because the “Offer” portion of SF 33 was not 
revised in accordance ‘with Defense Acquisition Regulation (DAR) 
2-201(a) (C) (xviii). That regulation provides that a minimum bid 
acceptance period must be inserted in the “Offer” portion of SF 33 
and that the form must be altered to eliminate the option provided 
bidders to offer less than 60 days. 

In our opinion, it would be incongruous to construe the IFB as 
requiring a minimum bid acceptance period merely because one sec- 
tion of the IFB refers to a nonexistent minimum period in another 
section. The language in SF 33 that a bid will remain open for “60 
calendar days” if no other time is specified by the bidder merely pre- 
sents an option to the bidder to offer less than a 60-day acceptance 
period. 47 Comp. Gen. 769, 771 (1968). Ordinarily, nothing in the 
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“Offer” portion of SF 33 prevents a bidder from providing an accept- 
ance period greater or less than 60 days. 47 Comp. Gen., supra. More- 
over, we think the preliminary informational copy of the IFB cannot 
be given effect where the official solicitation as finally issued other- 
wise provides. Although the protester cites several prior decisions in 
which we found a minimum acceptance’period to exist, the decisions 
are distinguishable because there was other language in the solicita- 
tions which justified imposing a specific minimum period for bid 
acceptance ; such language is not present in this case, 

Thus, we conclude that the period for bid acceptance was not made 
a material requirement in this procurement. The other issues raised 
in this regard assume the materiality of the bid acceptance period and, 
therefore, are academic. 

For the reasons stated, the protest is denied. 


[B-192574] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Significant Procurement Issue Exception 


First ground of protest is held to be timely, notwithstanding agency objections, 
since initial protest letter—timely received—questioned exclusion from competi- 
tive range as well as making other assertions. Other grounds of protest relating 
to effect of Public Law 95-89 on rights of small business and to indirect allega- 
tion of pattern of abuse of public exigency negotiating authority are considered 
“significant” under General Accounting Office’s (GAO) Bid Protest Procedures 
and for review even if untimely filed. 


Contracts—Negotiation—Evaluation Factors—Factors Other Than 
Price—Experience 

Based on review of record, GAO cannot take exception to Army’s technical evalu- 
ation of protester’s proposal—especially given complexity of procurement—or 
specific judgment that protester’s proposal did not demonstrate understanding 
of requirements. Consequently, exclusion of protester’s higher priced proposal 
(compared to initial and final prices proposed by awardee) from competitive 


range is not questioned. Furthermore, GAO finds that request for proposals did 
call for experience information found lacking in protester’s proposal. 


Contracts—Negotiation—Competition—Competitive Range For- 
mula—Small Business Proposals—Nonapplicability of COC Proce- 
dure 


Agencies are not prohibited from making relative assessments of responsibility- 
related factors in determining competitive range without regard to certificate of 
competency procedure. Rejection of protester’s proposal from competitive range 
cannot be regarded as tantamount to nonresponsibility finding as found by GAO 
in 52 Comp. Gen. 47 (1972). 


Contracts—Negotiation—Competition—Competitive Range For- 
mula—Award Entitlement 


Mere fact that offeror is in competitive range does not necessarily ensure award 
to offeror given negotiating opportunities afforded all competitive offerors and 
flexibility inherent in negotiated method. 


Contracts—Negotiation—Public Exigency—Priority Designation 
Purchases 


Determination and findings (D&F), although relying on expired QRC designator 
for negotiation authority, also recites additional 0z priority designator. 02 priority 
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designator is fact of record lending support for negotiation under Defense Acqui- 
sition Regulation 3—-202.2(vi). Moreover, GAO cannot question continued validity 
of 02 designator. 

Contracts—Negotiation—Public Exigency—Justifiction for Nego- 
tiation—Sufficiency—Priority Designation 

Consistent GAO position that mere citation of certain ‘‘priority designators” 
authorized negotiation under “public exigency” statutory exception was founded 
on two suppositions. First, that designators were symbols for facts which would 
demonstrate exigency and—in terms of 10 U.S.C. 2310(b)—‘“clearly and con- 
vincingly” establish that formal advertising would not have been feasible ; second, 
that designators would be cited in good faith. Recent observations of House Com- 
mittee on Government Operations have severely undermined assumptions. 
Contracts — Negotiation — Determination and Findings — Public 
Exigency—Priority Designation—Acceptance by GAO 

Because of observations that raise serious questions about propriety of use of 
priority designator as substitute for facts justifying use of “public exigency” 
negotiating authority, GAO recommends regulatory change. If change is not 
made by start of 1980 fiscal year, GAO informs Secretary of Defense that, in 
event future year D&F’s are subject of protests, D&F’s reciting only priority 
designators for competitively negotiated procurements involving formal pro- 
posals, contemplated discussions, and evaluations will be held invalid. 
Contracts — Negotiation — Awards — Procedural Requirements— 


Noncompliance 


Army’s failure to give GAO required preaward notice is procedural defect not 
affecting validity of award. Nonetheless, Secretary of Army is informed of failure. 


In the matter of Electrospace Systems, Inc., April 13, 1979: 
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This protest questions the award of an Army contract for the 
“Quick Look II” system. For the reasons set forth at length below, we 
cannot question the award. 


Background 


On November 18, 1977, the contracting officer, United States Army 
Electronics Command, Fort Monmouth, New Jersey, executed a De- 
termination and Findings (D&F) supporting the negotiation of a 
contract for the “Quick Look II” system. The D&F reads: 

Upon the basis of the following findings and determination, the proposed con- 
tract described below may be negotiated without formal advertising pursuant to 


the authority of 10 U.S.C. § 2304(a) (2),.as implemented by paragraph 3-202.2 
(vii) of the Armed Services Procurement Regulation. 


Findings 


1. The U.S. Army Electronics Command proposes to procure by negotiation 
Quick Look II Systems as follows: ten each Airborne Systems and one each 
Ground Support System. Pertinent ancillary items will also be procured. The 
proposed p-ocurement will also provide for an up to 100% option provision for 
the hardware items. The estimated cost of the proposed procurement is 
$15,000,030. 

2. Procurement by negotiation of the above described property and services is 
necessary because the Quick Look II program is assigned an 02 priority and is 
part of Electronic Warfare QRC No. 41. 

3. Use of formal advertising for the procurement described above is imprac- 
ticable because Electronic Warfare QRC 41 has been assigned this procurement. 


Determination 


The proposed procurement is for services and property for which the public 
exigency will not permit the delay incident to formal advertising. 


RFP 


Under this D&F the Army issued request for proposals (RFP) 
DAAB07-78-R-2703 on February 24, 1978, for a “fully militarized 
airborne emitter location-identification system * * * which will 
detect, parametically identify and locate emitters,” known as Quick 
Look IT. Specifically, the RFP called for—in the Army’s words—ten 
“highly specialized items.” The RFP further informed prospective 
offerors that award would be made to that responsible offeror who 
submitted the lowest fixed-price proposal provided the proposal was 
technically acceptable as evaluated under the “Technical Factors and 
Sub-Factors” part of the RFP. 

Those technical factors and subfactors were set forth at length in 
the RFP as follows: 


D. 3 Technical Factors and Sub-factors to be Evaluated. 


FACTOR ,A—PRODUCTION ENGINEERING 

a. Production Evaluation.—The offeror shall describe the nature and extent 
of effort and contractual obligations required by the Production Evaluation Pro- 
vision. He will enumerate the extent and amount of engineering and related 
efforts allocated in the proposal to accomplish the required initial and continuing 
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technical data reviews and to implement any changes or corrections to the hard- 
ware and/or technical data found essential during the reviews. 

The offeror shall describe detailed procedures to be employed or actions taken 
to resolve or correct conflicts, errors or deficiencies of the nature shown by the 
following examples of some of the conditions that could be uncovered or 
encountered : 

(1) The omission of a dimension or the inclusion of an incorrect tolerance 
on a component part drawing, precluding practical assembly of the part into the 
next assembly. 


* * * * * * ” 


b. Haperience—Very strong emphasis will be placed on offeror experience 
in the evaluation for contract award. Failure to meet experience requirement 
will cause rejection of the offer. : 

The offeror shall furnish evidence including complete details of recent (within 
the past two years) experience in the integration of large multiple minicomputer- 
based systems. A key task in the contractual effort is the integration of mini- 
computers, some contractor-built minicomputer equipment, and other hardware 
with Government furnished software. Since any such integration involves hard- 
ware and software, requirement for experience in system integration as stated 
above shall include experience in the design and development of such systems 
with data link operation, both hardware and software. 

The offeror shall completely detail his experience and expertise in the fabrica- 
tion and test of airborne Electronic Intelligence (ELINT) equipments utilizing 
phase interferometer direction finding techniques as well as spiral antennas. 

The offeror shall also provide complete details of his experience with systems 
requiring pre and postflight test procedures, flight testing, antenna and tempest 
test facilities and measurement experience and automatic test equipment. 

In evaluating the proposals, strong emphasis also will be placed on the offeror’s 
record of past performance for jobs of comparable complexity. Consideration 
will be given to the degree to which offeror has met requirements including 
technical, and delivery requirements. 


Seven amendments were issued to the RFP, the last of which ex- 
tended the date for receipt of proposals to May 15, 1978. On May 15, 
1978, a total of five proposals—including proposals from Electrospace 
Systems, Inc. (ESI), and UTL Corporation—were received. Techni- 
cal evaluation of the proposals then began. The initial evaluation of 
technical proposals was completed on July 14, 1978, with the result 
that two proposals—including the proposal of ESI—were judged 
unacceptable and excluded from the competitive range for the pro- 
curement. On July 26, 1978, the contracting officer sent a letter to 
ESI informing the company of his determination. Thereafter, the 
Army completed negotiations with competitive range offerors and 
awarded a contract to UTL on December 21, 1978. 


Timeliness Issue 


The Army has argued that ESI’s grounds of protest—discussed 
below—are untimely filed. 

As to the first ground of protest, GAO received ESI’s August 7 
letter of protest within 10 working days from the company’s receipt 
of the Army’s letter rejecting its proposal. Since the letter specifically 
protested the rejection of its proposal as well as asserted that ESI 
had the capability to do the required work and that the Army rejec- 
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tion reasons were “irrelevant,” we consider the company’s protest 
against the rejection of its proposal to be timely filed, even though the 
specific complaints about the Army’s evaluation were later received. 

Assuming, without deciding, that the other grounds of protest are 
untimely filed, we nonetheless find the issues raised to be “significant” 
under 4 C.F.R. § 20.2(c) (1978) and otherwise for consideration since 
the bases of protest affect a class of procurements (those negotiated 
under 10 U.S.C. § 2304(a) (2) ) as well as the purported rights of small 


business offerors generally in negotiated procurements under the 1977 
Public Law. 


Propriety of Exclusion From Competitive Range 


ESI initially protested its exclusion from the competitive range to 
our Office. Throughout its protest ESI has insisted that several details 
included in the Army’s description of the reasons for excluding ESI 
from the competitive range are considered confidential and should not 
be publicly disclosed. Neither the Army nor any interested party has 
contested this restriction. Consequently, we are necessarily constrained 
in our discussion of the facts relating to the exclusion. 

The Army’s reasons for rejecting ESI’s proposal were originally 
set forth as a list of eight “proposal deficiencies” in the July 26, 1978, 
letter to ESI. Of these eight deficiencies, ESI considers the vast ma- 
jority as relating to the “RFP’s requirement to describe the offerors’ 
experience in this field of technology.” Further, ESI contends that 
the evaluation criteria relating to experience were construed “so nar- 
rowly as to virtually preclude offerors who had not previously partici- 
pated in the developmental or initial production contracts for the 
Quick Look II system.” 

As explained by ESI: 


The agency’s basic description of ESI’s deficiencies is set forth in Item 1 [of 
the July 26 letter]: The proposal failed to demonstrate the ELINT experience 
necessary to deliver a QUICK LOOK II system which will fulfill the Govern- 
ment’s requirements. Literally, only a prior producer could satisfy this test. This 
view is confirmed by the detailed descriptions listed under Item 1. 

For example, Item 1(b) required ESI to have experience in interfacing several 
minicomputers and a sophisticated microprogrammed computer, like the O- 
9537 _monitor-controller. The italicized portion of this language represents 
requirements not contained in the solicitation criteria. Schedule D.3, A(b) con- 
tains no requirement for experience with the C-9537 monitor-controller, or even 
like devices. It merely requires experience in minicomputer equipment and sys- 
tems. There is similarly no requirement for experience in “sophisticated micro- 
programmed computers.” These represent additional evaluation criteria ‘inter- 
preted into” the solicitation after the proposals were submitted. 


* * * s e * = 
Similar examples of imposing experience requirements more restrictive than 
the solicitation can be found in Items 1(a), 1(c), 1(d), and 1(h). The solicita- 


tion required experience with “spiral antennas” and with “phase interferometer 
direction finding techniques.” See Schedule D.3, A(b). Yet Item 1(d) required 
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ESI “to demonstrate experience and expertise needed to integrate the spiral 
nt into the QUICK LOOK II phase interferometer DF system.” [Italic 
ed. 


* * * * * * * 


Moreover, the antenna experience was required to be with “the Quick Look 
II spiral antennas” (see Item 1(c)) instead of merely spiral antennas as required 
by the solicitation. 

The manner in which the agency interpreted the solicitation’s requirement for 
experience with “jobs of comparable complexity” also is overly restrictive (see 
Schedule D.3, A(b)). Item 1(h) engrafted the additional requirement that there 
be experience with “ELINT systems of comparable complexity.” 

Item 7 of the deficiencies required demonstration of production capability for 
all major components. 

* a * * * * * 


Similarly, Item 6 required experience in producing microwave phase interfer- 
ometer DF systems while the solicitation requirements (Schedule D.3A(b)) re- 
quired only experience in equipment utilizing these systems. 

* * * a * * * 


Two of the criteria on which ESI’s proposal was rejected do not have any 
foundation in the solicitation. There are no requirements for experience in the 
areas covered by Item 1(e) or requirements to list personnel with expertise 
listed in Item 8. These were apparently added to the criteria by the agency after 
the proposals were submitted. 

* * a oe * * * 


It is apparent from the foregoing that the criteria by which ESI’s proposal 
was evaluated were different, and more restrictive, than the criteria expressed 
in the solicitation. Perhaps it is permissible to engraft normative interpretations 
on an offeror’s technical approach to the problem (é.g., where one technical ap- 
proach is superior or more feasible than another’s). But to engraft normative 
requirements on experience listing requirements is totally without justification. 
In the case of a technical approach, a completely new design concept may be re- 
quired to achieve feasibility. But in the case of experience listing, all that may be 
required is a more detailed description of jobs already listed in the solicitation. 


* * % * * * * 


If the offeror had known in advance the agency’s restrictive interpretation of 
the criteria, it would have been a simple matter of adding details and highlights 
to jobs already described in order to satisfy the agency’s desires. In this particu- 
lar case, however, we believe only the prior producers of Quick Look II could 
have satisfied the after-the-fact restrictions the agency placed on proposals. 
[Italic supplied.] 


The narrow construction of the evaluation criteria complained of 
related, in ESI’s view, to the Army’s insistence that ESI’s proposal 
simply did not contain the information which demonstrated “that EST 
was * * * responsive to the RFP.” 

As explained by the contracting officer : 


The protestor, in attempting to justify his position, states that ESI was not 
rejected due to inferior technical approaches, using as a basis for this the fact 
that the agency’s rejection letter does not specify evaluation factor D.3.A.a * * * 
Production Evaluation. A look at the Technical Factor Matrix shows that, in 
fact, ESI received an “acceptable” rating for this factor; however, this is only 
one of six Production Engineering factors. Of these six, ESI received twice as 
many “unacceptable” and “unacceptable but susceptible to being made accept- 
able” as it did “acceptable” ratings. Furthermore, this factor, D.3.A.a., does not, 
despite the protestor’s claim, “involve all the engineering and technical skills 
represented by the contract work.” A reading of the solicitation requirements 
bears this out. ESI is again missing the point that viewing the solicitation as 
a whole, the proposal submitted contained a number of material deficiencies, the 
cumulative effect of which was to render the proposal unacceptable. The rejec- 
tion letter lists these major deficiencies. It does not contain, nor was it intended 
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to contain, an exhaustive list of every deficiency uncovered, but simply those 
which, taken together, are sufficiently substantial to render the proposal unac- 
ceptable absent a major revision or complete rewrite. The rejection letter was not 
the evaluation, but was intended to be indicative of the basis for finding the 
proposal unacceptable. 


To this argument, ESI has replied that the alleged informational 
deficiencies in its proposal could not have properly been cited for rea- 


sons to exclude its proposal under applicable GAO precedent. As stated 
by ESI: 


The Army argues that proposals may be excluded for informational deficiencies, 
cited Servrite International, Lid., 76-2 CPD 325 (1976). This. is only true, how- 
ever, when the deficiencies “are so material as to preclude any possibility of 
upgrading the proposal to an acceptable level.” Servrite, 76-2 CPD at 5. Therefore, 
the question is not whether there were informational deficiencies, but_ whether 
they could be corrected. 

Your office has elaborated on this test by providing the following guidelines: 

“* * * Tn determining whether allegedly ‘informational’ deficiencies in a sub- 
mitted proposal are of such nature that an agency, within the reasonable exercise 
of its discretion, may exclude that proposal from the competitive range, our Office 
has, at times, looked at the following factors: (1) how definitely the RFP has 
called for the detailed information, the omission of which was relied on by the 
agency for excluding a proposal from the competitive range, * * *; (2) the na- 
ture of the ‘informational’ deficiencies, e.g., whether they tended to show that 
the offeror did not understand what it was required to do under the contract or 
merely made the proposal inferior but not unacceptable, * * *; (3) the scope 
and range of the proposal ‘informational’ deficiencies, e.g., whether the offeror 
had to essentially rewrite its proposal to correct the deficiencies, * * *; (4) 
whether only one offeror was found to be in the competitive range * * *; and 
(5) whether a deficient but reasonably correctable proposal represented a sig- 
nificant cost savings, * * *.” 


In reply, the Army maintains that the above criteria for excluding 
an informationally deficient proposal were, in fact, satisfied in the cir- 
cumstances of this case. As stated by the contracting officer: 


The protestor has listed five factors which your Office has at times considered 
in determining whether exclusion of a proposal from the competitive range in- 
volved an unreasonable exercise of agency discretion * * *. These factors are: 
(1) how definitely the RFP has called for the detailed information, the omission 
of: which was relied upon by the agency for excluding a proposal from the com- 
petitive range; (2) the nature of the “informational” deficiencies; (3) the scope 
and range of the proposal’s “informational” deficiencies; (4) whether there was 
only one offeror in the competitive range; and (5) whether a deficient but reason- 
ably correctable proposal represented a significant cost savings. With regard to 
(1), (2), and (3), both the Administrative Report and this Supplemental Report 
have clearly demonstrated that the RFP did definitely call for the information 
here involved (1), that ESI did not in its proposal demonstrate an understanding 
of what it would be required to do under the contract (2), and that ESI would 
have had essentially to rewrite its proposal to correct the deficiencies (3). As 
protestor notes, the fourth criterion is not applicable here. With regard to the 
fifth, ESI’s proposal did not represent a significant cost savings (as has been 
noted, only one offeror submitted a higher-priced proposal than did ESI) ; fur- 
thermore, ESI did not submit a “deficient but reasonably correctable proposal’ so 
that cost savings could not have been considered in any case. There is no basis 
for determining what ESI’s costs would have been, had its proposal been accept- 
able from a technical standpoint. 


Analysis 


Competitive range determinations necessarily involve the exercise of 
a considerable range of administrative discretion. See Magnetic Corp. 
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of America, B-187887, June 10, 1977, 77-1 CPD 419. Moreover, it is not 
our function to evaluate proposals, and we will not substitute our judg- 
ment for that of the procuring agency as to the adjectival ratings or 
numerical scores to be assigned proposals. PRC Computer Center, Inc., 
et al., 55 Comp. Gen. 60 (1975), 75-2 CPD 35. We will not question 
competitive range determinations—particularly where, as here, the 
procurement involves complex technical matters unless they are clearly 
lacking in rational support. See, for example, Plessey Environmental 
Systems, B-186787, December 27, 1976, 76-2 CPD 533. 

In analyzing the propriety of ESI’s exclusion, we will follow the 
guidelines of the PRC Computer Center decision, supra, which are de- 
scribed under the headings listed below. 


Did the RFP Specifically Call for the Information Which the 
Army Found Lacking in ESI’s Proposal? 


We have held that a “specific” call for information may consist of 
no more than a general request which obviously was intended to elicit 
specific responses. See PRC Computer Center, Inc., supra, at page 73. 

Based on this general principle, we conclude that the RFP did 
specifically call for the information which the Army found lacking in 
ESI’s proposal. We offer the following specific comments regarding 
the deficiencies listed in the Army’s July 26 letter (as later supple- 
mented) to ESI. 


Computer Experience 


We view these experience requirements—including experience with 
the C-9537 device (descriptively referred to by the Army as a sophisti- 
cated microprogrammer)—as a general call for specific experience in 
the described areas, Moreover, we cannot contest the Army’s stated 
position that the technical description of the system and the general 
description of the required experience should have placed a reasonably 
prudent offeror on notice that the necessary experience required here 
also involved an offeror’s experience with interactive computers. 


Spiral Antennas 


Here again we view the RFP’s generally described spiral antenna 
experience requirements as specifically calling for the kind of experi- 
ence information which was found wanting in the ESI proposal. 
Specifically, we cannot question the Army’s position that the RFP’s 
antenna experience requirements described a specialized experience 
closely related to the described technical requirements of the system 
and that the phrase “Quick Look II”—as used in the evaluation of 
ESI’s proposal—was nothing more than a descriptive reference to 
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the system as such without in any way implying that only prior spe- 
cific experience with Quick Look II was necessary. 


Jobs of Comparable Complexity 


We must agree with the Army’s position that there was a general 
call for specific information under this title. We further find no basis 
to question the Army position that the requirement for description of 
“ELINT systems of comparable” complexity is reasonably and spe- 
cifically found in the RF P—even though the finding is dependent on 
a reading of cumulative requirements, 


Microwave Phase Interferometer DF Systems 


We cannot disagree with the Army’s position that cumulative RFP 
requirements, reasonably read, specifically called for the information 
found lacking in ESI’s proposal. 


Personnel Experience Requirements 


Again we find a specific call for the kind of information the Army 
found lacking in ESI’s proposal; in so finding, moreover, we disagree 
with ESI’s interpretation of the Army’s evaluation. 


How Important Were the Informational Deficiencies ? 


Based on a complete review of the record, we cannot take exception 
to the Army’s technical evaluation of ESI’s proposal, especially given 
the complexity of the information being evaluated. Further, we can- 
not disagree with the Army’s specific technical decision that the cumu- 
lative. deficiencies showed that ESI “did not demonstrate an 
understanding of what it would be required to do under the contract.” 
Nor can we disagree with the Army’s related technical judgment that 
these informational deficiencies— together with other deficiencies— 
meant that a major revision of ESI’s proposal would be required to 
correct the deficiencies; hence, even if cost savings * were present in 
ESI’s proposal, the savings were not for consideration. See 52 Comp. 
Gen. 382 (1972). 


Was There Only One Other Offeror in the Competitive Range? 


ESI acknowledges this was not the case here. 
Based on the above reasoning, we cannot question the Army’s deci- 
sion to exclude ESI’s proposal from the competitive range. 


*The award price of UTL’s contract was considerably below the price ESI proposed 
for the work; further, UTL’s initial price was also below ESI’s price. 
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ESI has raised two additional grounds of protest, namely: (1) 
whether the certificate of competency (COC) procedure of the Small 
Business Administration (SBA) applies to the rejection of its pro- 
posal; and (2) whether the procurement was properly negotiated. 


COC Procedure 


Arguing in the alternative that the standards regarding informa- 
tional deficiencies should not be considered the appropriate legal 
measure of the correctness of the Army’s actions here, ESI argues that 
the RFP criteria involved here are all responsibility-related and, thus, 
under section 501 of Public Law No. 95-89, 91 Stat. 561, August 4, 
1977 (15 U.S.C. 637), which specifically gave the SBA authority to 
certify, with respect to “all elements of responsibility,” any small 
business concern to receive and perform a specific Government con- 
tract, SBA should review ESI’s “exclusion from award.” 

Both the Army and ESI agree that SBD Computer Services Cor- 
poration, B-186950, December 21, 1976, 76-2 CPD 511 (which also 
involved the question of the propriety of excluding a small business’ 


proposal from a competitive range), provides insights into this issue. 
In that decision we held: 


SBD’s contention that its proposal was rejected for reasons related to its 
responsibility, i.e., its capacity to perform the contract, is based on various deci- 
sions of this Office, cited by SBD, in which matters bearing on capacity to per- 
form, including offeror experience, are treated as matters of responsibility. The 
decisions cited, however, involved either formal advertising, see 52 Comp. Gen. 
647 (1972) ; 52 id. 87 (1972) ; 38 id. 864 (1959), or a situation in which it appeared 
that while technical evaluation criteria dealing with capacity were set forth in 
an RFP, the agency did not expect to receive different technical approaches but 
only offers indicating that the work to be performed would “conform to the best 
practices of the industry, and be of a quality acceptable to the Government * * *.” 
52 Comp. Gen. 47, 53 (1972). 

In many other cases, we have recognized that contracting agencies may prop- 
erly utilize evaluation factors which include experience and other areas that 
would otherwise be encompassed by offeror responsibility determinations when 
the needs of those agencies warrant a comparative evaluation of those areas. 
See 53 Comp. Gen. 388 (1973) ; 52 id. 854 (1973) ; Design Concepts, Inc., B—184754, 
December 24, 1975, 75-2 CPD 410; Home and Family Services, Inc., B-182290, 
December 20, 1974, 74-2 CPD 366. 


ESI argues: 


This case is squarely within the SBD Computer example given. The experience- 
listing factors were not used in weighing ESI’s technical approach vis-a-vis others’ 
since ESI’s technical approach was acceptable, the only rating given. Instead, the 
factors were used to reject ESI’s offer as not meeting the solicitation require- 
ments (virtually identical to rejecting a bid for non-responsiveness). If this result 
was a violation of the Small Business Act prior to the 1977 amendments [see 40 
Comp. Gen. 106 (1960) involving as advertised procurement in which GAO held 
that a small business’ compliance with experience requirements was to be decided 
under COC procedures and could not be made a matter of bid responsiveness] 
a fortiori it is a violation of the amended act. We would further point out that 
the Small Business Act relates equally to negotiated as well as advertised pro- 
curements. Since no exception is provided in the act for negotiated procurements, 
the agency’s distinction would violate the act. 
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Responsibility involves, among other things, a prospective contrac- 
tor’s organization, technical experience, knowledge, skills, “know- 
how,” technical equipment, and facilities. 45 Comp. Gen. 4, 7 (1965). 
Assuming, without deciding, that all the evaluation factors here (or 
at least the ones under which ESI was ranked as unacceptable) are 
responsibility-related, that fact does not necessarily mean that the 
Army was precluded, per se, from using these considerations as pro- 
posal evaluation factors even considering the 1977 legislative changes. 

ESI, like other small businesses (see, for example, the arguments 
raised in Design Concepts, Inc., supra), apparently believes, that a 
negotiated. contract must be awarded to any small business offeror 
which submits the lowest priced proposal under a solicitation so long 
as. the offeror is responsible—has the minimum competency to do the 
work. 

ESI’s position fails to recognize the flexibility inherent in the nego- 
tiated procurement method. As we stated in 50 Comp. Gen. 110, 113 
(1970), quoting from B-152306, September 15, 1967: 

“The ‘competitive negotiation’ contemplated by Public Law 87-653 [10 U.S.C. 
2304(g)] is clearly distinguishable from ‘competitive bidding’ or price competition 
under the formal advertising for bids statutes. While the rigid rules applicable to 
formally advertised procurements generally require award to the lowest (price) 
responsive, responsible bidder, the flexibility inherent in the concept of negotia- 
tion permits an award to be made to the best advantage of the Government, 
‘price and other factors considered.’ Negotiation permits, and indeed requires, the 
contracting officials of the Government to consider these ‘other factors’ of the 
procurement, which, in a proper case, may result in an award to one offeror as 
opposed to another less qualified offeror submitting a lower price. * * *” 

Since neither 10 U.S.C. § 2304(g) nor applicable regulations in any 
way restrict the “other factors” that may be used by agencies in select- 
ing the proposal having the greatest value to the Government, we have 
not prohibited procuring agencies from using responsibility—related 
factors in making re/ative assessments of the merits of competing pro- 
posals. There is no indication on the face of Public Law 95-89 or in the 
legislative history of the law that Congress intended to eliminate this 
long-standing practice as far as the evaluation of small business pro- 
posals are concerned. Thus, neither the cited precedent (40 Comp. Gen., 
supra) of advertised procurements nor the 1977 Public Law prevents 
the_relative—assessment evaluation of responsibility-related informa- 
tion contained in small business proposals. 

Of course, where an agency—in the guise of a relative—assessment of 
responsibility-related factors—seeks to reject a small business proposal 
as unacceptable even though there was no indication that the small 
business (which had previously secured a COC from SBA on a nearly 
identical procurement) had not met the needs of the procuring agency 
under a “best practice of the industry” RFP evaluation standard, the 
rejection will be held to be tantamount to a nonresponsibility finding 
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if the final prices for selection purposes show that the small business 
is lowest in price. See 52 Comp. Gen. 47 (1972): Here, however, there 
is no indication in the record that ESI had ever obtained a COC for 
work of identical complexity or that ESI met the expressed needs of 
the Air Force for the work in question. Moreover, the Air Force’s 
needs were not listed under a “best practice of the industry” standard. 
(Indeed, at several points in its protest, ESI has insisted that only a 
“prior producer” of the items being sought—which-ESI is not—could 
meet the needs of the RFP as interpreted by the Army.) Finally, and 
of significant importance, ESI’s price was higher than the initial (and 
final) prices of the small business concern ultimately awarded the 
contract. 

Although there is no way to have known whether the initial and final 
price advantage of the selected small business offeror would have been 
overcome had ESI been permitted to submit a final price, ESI would 
have been ‘permitted to submit a final price only on the assumption 
that the COC procedure is applicable for the purpose of placing a 
small business offeror in the competitive range. In short, the COC pro- 
cedure is not for application in determining whether a small business 
shall be placed in the competitive range for a given procurement. 


Propriety of Negotiation 


Finally, ESI contends that the procurement was improperly nego- 
tiated for several reasons mainly having to do with the “Electronic 
Warfare QRC” number listed in the D&F. ESI contends that this 
“QRC” number had expired and that it could not, therefore, justify 
negotiation under the cited “exigency” exception. 

In reply, the Army argues that the “02 priority [designator]” as- 
signed the procurement independently justified negotiation of the re- 
quirement under DAR § 3-202 (1976 ed.) which provides: 


8-202 Public Exigency 

3-202.1 Authority. Pursuant to the authority of 10 U.S.C. 2304(g) (2) purchases 
and contracts may be negotiated if—[in terms of the cited statute] ‘the public 
exigency will not permit the delay incident to advertising.” 

3-202.2 Application. In order for the authority of this paragraph 3-202 to be 
used, the need must be compelling and of unusual urgency, as when the Gov- 
ernment would be seriously injured, financially or otherwise, if the supplies or 
Services were not furnished by a certain date, and when they could not be pro- 
cured by that date by means of formal advertising. When negotiating under this 
authority, competition to the maximum extent practicable, within the time 
allowed, shall be obtained. The following are illustrative of circumstances with 
respect to which this authority may be used: 

(i) supplies, services, or construction needed at once because of fire, 
flood, explosion, or other disaster ; 


* * * * * at * 


(vi) purchase request citing an issue priority designator 1 through 8, 
(nun the Uniform Material Movement and Issue Priority System 
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(vii) purchase requests citing “Electronic Warfare QRC Priority” as the 
priority designator. 

3-202.3 Limitation. Every contract negotiated under the authority of this para- 
graph 3-202 shall be accompanied with a determination and findings justifying 
its use, signed by the contracting officer and prepared in accordance with the 
requirements of Part 3 of this Section III, except that in the case of a contract 
resulting from a purchase request citing an issue priority designator 1 through 
6 or the priority designator “Electronic Warfare QRC Priority,” the determina- 
tion and findings need only cite the designator or “Electronic Warfare QRC 
Priority” as justification. * * * 

In reply tothe Army’s position, ESI argues: 

(1) The D&F does not rely on the priority designator ; 

(2) The cited priority designator had in fact expired or had never 
been properly established in the first place ; 

(3) The priority designator does not, in itself, justify negotiation 
under the statutory authority (10 U.S.C. § 2303(a) (2) 
(1976) ) which authorizes negotiation when the “public ex- 
igency” will not. permit the delay incident to advertising 
since the statute requires that both exigency and impractical- 


ity of advertising be found prior to negotiation. 
Analysis 


Although finding 3 in the above D&F recites that it is impracticable 
to negotiate because “QRC 41 has been assigned this procurement” and 
the implementing DAR paragraph (3-202.2(vii)) cited is concerned 
with “QRC” authority, we cannot overlook the “02 priority” desig- 
nator cited in finding 2. Finding 2, in our view, is a fact of record in the 
D&F lending support for negotiation under DAR § 3-202.2(vi) even 
though not specifically cited. 

As to the actual validity of the priority designator for this procure- 
ment, the Army has furnished us classified documentation which 
reasonably supports the continued validity of the designator for this 
procurement. In any event, we cannot disagree with the view of the 
contracting officer that the procurement regulations do not require 
that he investigate the authority of a priority designator before rely- 
ing on it to commence a negotiated procurement. 

Finally, we have repeatedly observed that negotiating under “pri- 
ority designators 01 through 06” is consistent with the statutory 
authority involved. As we said in B-167389(1), February 12, 1970: 

You have additionally alleged that there was no justification for the Air Force’s 
use of the “public exigency” exception (10 U.S.C. 2302(a)(2)) as the basis for 
negotiating this contract. However, the contracting officer executed the required 
“Determination and Findings” (D&F) on February 25, 1969, reciting the fact 
that: the purchase request cited a priority designator of 01 under the Uniform 
Materiel Movement and Issue Priority System (UMMIPS). ASPR 3-202.2(vi) 
provides that one of the circumstances authorizing negotiation under the public 
exigency exception is a procurement in which the purchase request cites a 


UMMIPS priority designator 01 through 06. Furthermore, ASPR 3-202.3 spe- 
cifically provides that the D&F need only cite the issue priority designator as 
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justification for undertaking procurement by negotiation. See our decisions 45 
Comp. Gen. 374 (1966) and B-166886, August 7, 1969, indicating our approbation 
of this procedure. [See also, for example, Bristol Electronics, Inc., B-190341, 
August 16, 1978, 78-2 CPD 122; Ampex Corporation, B-190529, March 16, 1978, 
78-1 CPD 212. ] 


Implicit in our approving negotiation when only priority designa- 
tors “01 through 06” are cited were two suppositions. First, that the 
priority designators were symbols for a series of facts which, if taken 
together and elaborated in detail, would not only demonstrate ex- 
igency but also satisfy the requirement of 10 U.S.C, § 2310(b) for a 
“written finding * * * [setting forth] facts and the circumstances 
that * * * clearly and convincingly establish * * * that formal ad- 
vertising would not have been feasible and practicable.” * Second, we 
presumed that the designators would only be cited in good faith. 

Both these suppositions have recently been questioned in House 
Report No. 95-1677, October 2, 1978, entitled “Procurement Prac- 
tices at the U.S. Army Communications and Electronics Materiel 
Readiness Command.” In this report—issued by the Committee on 
Government Operations—the committee observed : 


C. Loopholes in the defense acquisition regulations (formerly ASPR) [page 15 
of the Report] 


During our review of Army procurement practices, the subcommittee observed 
significant loopholes in the defense acquisition regulations (DAR’s). These loop- 
holes need to be closed in order to limit the opportunity for game-playing in the 
award and administration of Government contracts. Specific areas of abuse con- 
cerned the: (i) frequent use of urgent priority codes to go competitive nego- 
tiated when formal advertisement is as quick or quicker, * * *. 

1. Urgent Priority Codes.—Procurement regulations need tightening to avoid 
the indiscriminate use of urgent priority designator codes as the justification 
for not using advertised solicitations. 

For example, CERCOM has avoided using formal advertising by citing an 
02” priority as justification. This is permitted by the procurement regulations. 
However, as shown in the Army report on the award of the Modem 522 Radio 
Tele-typewriter [the subject of GAO’s decision in Bristol Electronics, Inc., supra] 
the formal advertised method would have been quicker than the competitive 
negotiations method utilized. Loopholes such as this should be closed. Encourag- 
ing formal advertising in the award of contracts is a good method for ensuring 
that minority and small business are treated fairly and that the Government 
gets the best price. At our review date, the Office of Assistant Secretary of the 
Army (ASA) (RDA) had not made any proposals for changes to the procure- 
a regulations designed to stop the indiscriminate use of priority designator 
codes. 

It is the subcommittee’s opinion that when formal advertising is as quick or 
quicker, (DAR’s) exception 3-202.2 “Public Exigency” cannot be used. 


Also in appendix 9 of the Report (page 58) the following observa- 
tion (contained in a letter from the Chairman of the Committee to 
the Secretary of the Army) was made concerning the negotiation of 
this procurement : 

The command is about to award a contract for what is termed the “Quick 


Look II”—a surveillance device—by competitive negotiation. The rationale 
initially given for utilizing competitive negotiation is that the procurement is 


*Such a finding, of course, is made final by 10 U.S.C. § 2310(b). 
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of such urgency that it must be made by a method quicker than formal adver- 
tising. However, no determination was made that formal advertising would cause 
an unacceptable delay. 


«€ * * * x * * 


In many of the instances examined by the subcommittee in which the com- 
mand utilized the urgency rationale to avoid formal advertising, it turned out 
that the formal advertising method would have been quicker than the method 
the command actually utilized. And, in this instance, it seems clear that the 
competitive negotiation method being used will actually take longer than if the 
award was formally advertised. It is obvious that delays will occur if the Govern- 
ment has to review the capability of numerous offerors to perform as in the case 
of negotiated competitive procurements whereas only the lowest bidder need be 
reviewed in the case of formal advertising. 

It makes little sense to permit contracting officers to cite urgency as the reason 
for deviating from normal procedures and then allow them to use an exception 
which actually takes longer. 


It is clear that these observations raise serious questions about the 
propriety of the use of a priority designator as a substitute for the facts 
justifying the use of the “public exigency” authority. Specifically, the 
competitive negotiation method selected here and in other procure- 
ments—requiring formal proposals, competitive range determinations, 
competitive discussions, final offers and a series of time-consuming 
evaluations—would take at least as long—or longer—than if the pro- 
curements had been formally advertised. Moreover, in Bristol Elec- 
tronics, Inc., supra, another competitively negotiated Army procure- 
ment made under an “urgency” rationale, we also noted : 


* * * the procurement was officially negotiated and awarded under the urgency 
exception [; however,] a subsequent Army investigative report [suggested] that 
the procurement was negotiated to keep incompetent companies from competing— 
a reason which does not justify negotiation—* * *. 


For this reason, we are recommending that DAR § 3-202.3 be 
amended to eliminate—insofar as competitively negotiated procure- 
ments involving formal proposals, contemplated discussions and evalu- 
ations are intended—the provision which recites that where a purchase 
request carries a “priority designator 1 through 6” or a “QRC” priority 
designator the D&F need only cite the designator as authority for nego- 
tiation. We are further informing the Secretary of Defense that if the 
recommended amendment is not enacted prior to the end of the current 
fiscal year, we will not give future force and effect to the provision; 
therefore, in the event future fiscal year D&F’s are the subject of pro- 
tests, we will find invalid any D&F’s which, as here, merely cite a 
priority designator as authority for “public exigency” competitive pro- 
curements involving formal proposals, contemplated discussions, and 
formal evaluations without further detailed findings as to why the 
urgently required goods or services could not be obtained as quickly 
under formal advertising. Nevertheless, since the current D&F citing 
an “02” priority designator validly authorized negotiation under exist- 
ing regulation and GAO precedent, we cannot question the award 
made, 
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Award Notice To GAO 


Although the Army failed to give GAO preaward notice of the 
award to UTL as required by DAR § 2-407.8(b) (2), this procedural 
defect did not affect the validity of the award. Nonetheless, we are 
bringing this failure to the attention of the Secretary of the Army. 

Protest denied. 


[B-192528] 


Officers and Employees—Back Pay Act—Applicability—Federal 
Dependents’ Schools Employees 


Persons employed to work at Federal dependents’ schools are subject to all laws 
pertaining to Government employment except those for which an exemption is 
expressly authorized under 20 U.S.C. 241(a) (1976) ; therefore, school employees 
are covered by the Back Pay Act of 1966, 5 U.S.C. 5596. 


Officers. and Employees—Federal Dependents’ Schools Employ- 
ees—Civil Service Laws—Applicability 


Under 20 U.S.C. 241(a), persons “may” be employed to work at Federal depend- 
ents’ schools without regard to certain civil service laws, including those pertain- 
ing to the General Schedule pay rates, but the provisions of such laws may never- 
theless be extended to school employees by operation of administrative directives 
and contract clauses. 


Personal Services—Contracts—Federal Dependents’ Schools Em- 
ployees—Compensation—Rate Establishment 


Section IV, Army Procurement Procedure, directed that a clause be included 
in dependents’ school personal service employment contracts reserving to school 
officials the right to amend the rate of pay in conformity with the pay schedules 
of Department of the Army civilian employees performing similar duties ; hence, 
the Fort Rucker Elementary School Board had the right to adopt a policy of 
having all clerical, janitorial, and other non-teaching positions at the school 
classified and equated to comparable civil service positions for pay purposes. 


Compensation—Increases—Retroactive—Increases Withheld Dur- 
ing Wage Freeze 

The Fort Rucker Elementary School Board adopted a policy in 1969 of paying 
school support personnel on an equivalent basis with Federal General Schedule 
(GS) and wage board (WG) employees, but support personnel pay was “frozen” 
between April 1974 and March 1977 as the result of an erroneous opinion by 
Army procurement officials that there could be “no such thing as a GS/WG 
equated contract employee.” The support personnel therefore suffered an un- 
justified or unwarranted personnel action within the terms of the Back Pay 
Act, 5 U.S.C. 5596, and are entitled to backpay for cost-of-living and step in- 
creases withheld from them. 


In the matter of Fort Rucker Elementary School Employees, April 
20, 1979: 

This action is in response to a letter dated July 14, 1978 (file refer- 
ence ATZQ-RM-FA), with enclosures, from Major B. G. Poole, FC, 
Finance and Accounting Officer, Fort Rucker, Alabama, requesting an 
advance decision as to the propriety of making payments on vouchers 
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totalling $21,562.00, representing retroactive pay increases covering 
the period from April 1974 to March 1977 for civilian employees hold- 
ing non-teaching positions with the Fort Rucker Elementary School. 
The request was forwarded here by the Office of the Comptroller of 
the Army by letter dated July 31, 1978 (DACA-FAF-C). 

The request for an advance decision concerns the eligibility of em- 
ployees holding administrative, clerical and custodial positions with 
the Fort Rucker Elementary School to receive retroactive salary and 
wage adjustments for the years 1974-1977, so as to make their pay 
rates conform to directives which were applicable to most other Fed- 
eral employees.during that period. 

It is indicated that all of the individuals concerned were employed 
at the school on the basis of annual personal service contracts. Each 
contract contained the following clause relating to pay rates: 

The rate of pay as shown herein has been certified by the Fort Rucker Elemen- 
tary School Board as fair and equitable and in general accord with the pay 
schedules for similar positions in selected comparable public school systems in 
surrounding localities, However, the right is reserved by the Elementary School 
Board, Fort Rucker to amend the rate of pay, either by increases or decreases, 
to include retroactive adjustments if pay schedules in selected comparable public 
school systems are changed, or if verification of certification requirements cause 
rate of pay changes, or if existing pay schedules for Department of the Army 
civilian employees performing similar duties on the same installation are 
changed. [Italic supplied.] 

This clause was included in each school employment contract as di- 
rected by section IV, Army Procurement Procedure (1969 ed., Rev. 6, 
superseded ) , issued by the Secretary of the Army. 

It is further indicated that effective July 1, 1969, the Fort Rucker 
Elementary School Board adopted a policy of having all clerical, 
janitorial, and other non-teaching Positions classified and equated to 
comparable civil service positions. Under this policy and the above— 
quoted provision concerning pay rates, school support personnel were 
paid on an equivalent basis with Federal General Schedule (GS) and 
wage board (WG) employees, and they were given equivalent cost-of— 
living increases and step increases authorized for civil service em- 
ployees. The policy was followed continuously from July 1969 until 
April 1974. 

However, on April 12, 1974, the President signed Executive Order 
No. 11777 to provide pay raises for Federal employees, and the sup- 
port personnel of the Fort Rucker Elementary School were denied the 
benefits of that order. It does not appear that this was the result of a 
policy revision or any other action taken by the school board. Rather, 
it appears that certain Army procurement officials reviewed the 
matter and concluded that the employees were not then, and never had 
been, entitled to be paid on the same basis as Federal GS and WG civil 
employees. Essentially, those procurement officials were of the opinion 
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that there could be “no such thing as a GS/WG equated contract em- 
ployee,” and that the contract employees’ pay rates should instead be 
set in accordance with Army Procurement Procedure § 4-5603(c) 
(1969 ed., Rev. 6, superseded), which provided: 

(ec) Contracts shall be negotiated on the basis of and shall provide for a rate 
of pay which is in general accord with pay schedules for similar positions in 


selected comparable school systems in the state in which the dependents school 
is located. 


On the basis of local wage surveys, it was estimated that Fort Rucker 
Elementary School support personnel were being paid at rates which 
exceeded the pay schedules for persons holding similar positions in 
comparable school systems in the State of Alabama. Army procure- 
ment authorities concluded that the employees were not eligible for 
a pay increase under Executive Order No. 11777, April 12, 1974, and 
thereafter the pay rates of administrative, clerical, and custodial posi- 
tions at the school remained “frozen” until March 1977. 

It appears that this action caused some controversy, and eventually 
led to the issuance of the following directive on March 3, 1977, by the 
Secretary of the Army concerning the Fort Rucker Elementary 
School : 

Non-certified support personnel in the case of “blue collar’ employees are 

to be paid salaries comparable to Wage Board personnel, to include pay- 
adjustments when applicable. In the case of clerical employees, non-certified 
support personnel are to be paid salaries comparable to the Civil Service Gen- 
eral Schedule, to include pay-adjustments when applicable. 
It appears that the clerical, janitorial, and other non-teaching posi- 
tions at the school were then, again, classified and equated to com- 
parable civil service positions. It also appears that on April 26, 1978, 
the school board passed a resolution that the affected employees be 
granted the pay raises that were withheld from them in the interim 
period from April 1974 to March 1977. 

The submission presents a number of questions concerning the 
propriety of granting those retroactive pay increases. In effect, it is 
questioned whether the Army Secretary’s March 3, 1977 directive or 
the school board’s April 26, 1978 resolution may properly be given 
retroactive application. In that connection, it is also questioned 
whether this would require a modification of the personal service 
contracts covering the years 1974-1977, and if so, whether modifica- 
tions may lawfully be made to completed contracts in succeeding fiscal 
years. However, for the following reasons we find it unnecessary to 
address those questions or concerns. 

Section 6 of Public Law 874, 81st Congress, ch. 1124, 64 Stat. 1100, 
1107, approved September 30, 1950, as amended, and codified as 20 
U.S.C. § 241 (1976), directs that schools be provided for children liv- 
ing on Federal property when no local educational agency is able to 
provide suitable comparable free public education for such children. 
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Section 6 as originally enacted contained no provision relating to the 
employment of personnel required to operate those schools. However, 
amending legislation subsequently authorized such personnel to be 
employed under conditions exempting them from certain of the civil 
service laws and regulations applicable to most other Federal em- 
ployees, With respect to such exemptions, 20 U.S.C. § 241(a) (1976) 
provides in pertinent part as follows: 

oa. 8 For the purpose of providing such comparable education, personnel may 
be,employed and the compensation, tenure, leave, hours of work, and other in- 
cidents of the employment relationship may be fixed without regard to the Civil 
Service Act and rules and the following: (1) chapter 51 and subchapter III of 
chapter 53 of title 5; (2) subchapter I of chapter 63 of title 5; (3) sections 
5504, 5541 to 5549, and 6101 of title 5; (4) sections 3305(b), 3306(a) (2), 3308 
to 3318, 3319(b), 3320, 3351, 3363, 3364, 3501 to 3504, 7511, 7512 and 7701 of 
title 5; and (5) Chapter 43, of title 5, * * * [Italic supplied. ] 

This provision, as codified, is derived from section 2 of Public Law 
89-77, 79 Stat. 243, July 21, 1965. The legislative history of Public 
Law 89-77 indicates that the provision was enacted as the result of 
draft legislation submitted to Congress by the Secretary of the Army, 
who at the time stated, “Based upon the Department’s experience in 
operating section 6 schools, it is highly desirable that the personnel 
practices for instructional personnel be patterned after those usually 
encountered in the teaching profession rather than those which have 
been developed for the Federal service as a whole.” See Senate Report 
No. 311, June 9, 1965. 

It is therefore to be noted that this provision was intended to apply 
primarily to members of the teaching profession, in recognition of 
the fact that instruction schedules do not coincide with civil service 
work-hour and leave policies. Thus, even though under 20 U.S.C. § 241 
(a) persons employed in clerical, custodial, and other non-teaching 
positions “may” also be exempted from certain civil service laws, a 
review of the contracts of the support personnel in question dis- 
closes that most were required to work under a civil service type of 
schedule and were made subject by provisions of contract to the An- 
nual and Sick Leave Act of 1951, as amended, chapter 63 (subch. I) 
of title 5, United States Code, from which they could have been 
exempted. 

Furthermore, it is also to be noted that the above-quoted provision of 
20 U.S.C. .§ 241(a) does not authorize the exemption of persons em- 
ployed in connection with “section 6” schools from every provision of 
title 5 of the United States Code. In particular, while such employees 
“may” be exempted from the General Schedule pay rates contained in 
subchapter ITI of chapter 53, title 5, no similar exemption is expressly 
authorized with respect to the Back Pay Act of 1966, codified as 
5 U.S.C. § 5596. 
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This Office has consistently held that “section 6” school employees are 
subject to all statutes pertaining to Government employment except 
those for which an exemption is expressly authorized. 52 Comp. Gen. 
291 (1972). See also decisions B-138773, May 15, 1959; B-183804, No- 
vember 14, 1975; B-187881, October 3, 1977. Thus, “section 6” school 
employees are covered by the Back Pay Act, 5 U.S.C. § 5596. See deci- 
sion B-192568, December 8, 1978. Moreover, we recognize that the ex- 
empted provisions of title 5 may be extended to “section 6” school em- 
ployees by operation of administrative directives and contract clauses. 

Insofar as here pertinent, the Back Pay Act, 5 U.S.C. § 5596, author- 
izes payment of compensation to employees who, on the basis of an 
administrative determination or a timely appeal are found by appro- 
priate authority to have been affected by an unjustified or unwarranted 
personnel action that has resulted in the withdrawal or reduction of all 
or a part of the pay, allowances, or differentials. The Comptroller Gen- 
eral is an “appropriate authority” to determine whether an employee 
has suffered a withdrawal or reduction of pay as the result of an 
unjustified or unwarranted personnel action under applicable law or 
regulation, and to grant appropriate relief. 5 C.F.R. § 550.803(d) 
(1978). 

In the present case, it appears that the entire controversy was the re- 
sult of disagreements among various Army authorities with respect to 
the proper interpretation of somewhat inconsistent provisions of the 
Army Procurement, Procedure, It is our view that under the Army 
Procurement Procedure the right was reserved to the Fort Rucker Ele- 
mentary School Board to amend the rate of pay of school employees, 
and that the school board had the right to adopt a policy of having all 
clerical, janitorial, and other non-teaching positions classified and 
equated to comparable civil service positions. Moreover, it appears that 
such policy was adopted by the school board in 1969. Our view is that 
the policy was mandatory and remained in effect during the period 
here in question, notwithstanding the action of the procurement offi- 
cials. We therefore find that under the applicable provisions of law 
and regulation, and the mandatory policy, all of the employees in ques- 
tion were entitled to be paid on the basis of Federal civil service pay 
rates after July 1, 1969, and that they were affected by unjustified and 
unwarranted personnel actions from April 1974 to March 1977 through 
the withdrawal of cost-of-living increases and step increases author- 
ized for civil service employees. 

Accordingly, we hold that the employees in question are entitled to 
backpay under 5 U.S.C. § 5596, to be computed in accordance with 
5 C.F.R., part 550, subpart H. The submitted vouchers are returned 
for further processing consistent with the holding in this decision. 
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[B-182608} 


Leaves of Absence—Forfeiture—Retirement—Disability 


Employee scheduled use of annual leave which was subject to forfeiture prior to 
his retirement. However, he did not use scheduled annual leave as he was on 
extended sick leave pending disability retirement. Forfeited leave may be restored 
under 5 U.S.C. 6304(d) (1) (C), since neither statutory language nor legislative 
history indicates that annual leave which is not used as result of extended sick 
Gan disability retirement may not be restored under 5 U.S.C. 6804(d) 


In the matter of Forfeiture of Annual Leave, April 23, 1979: 


By letter dated September 13, 1978, Mr. Thomas S. McFee, Assist- 
ant Secretary for Personnel Administration, Department of Health, 
Education, and Welfare (HEW) has requested an advance decision 
as to whether an employee of the Social Security Administration 
(SSA) may be restored forfeited annual leave under 5 U.S.C. § 6304 
(d) (1) (C) where such leave was scheduled pending the effective date 
of the employee’s approved disability retirement. 

In the case presented, the Civil Service Commission (Commission) 
approved the disability retirement application of the employee on 
October 27, 1976. Subsequently, on November 15, 1976, the employee 
began a period of approved sick leave prior to his disability retire- 
ment which was not to be effective until more than a year later, i.e. 
January 17, 1978. The agency counseled the employee to schedule in 
advance the annual leave he would earn during the 1977 leave year in 
order to avoid forfeiture of accrued annual leave in excess of the maxi- 
mum permissible carryover under 5 U.S.C. § 6304(a). This was accom- 
plished on November 17, 1976. After the employee retired he filed a 
claim for the restoration of the scheduled 208 hours of annual leave 
which he had forfeited. 

Forfeited annual leave can be restored under the circumstances set 
forth in 5 U.S.C. § 6804(d) (1) as added by section 3 of Public Law 
93-181, December 14, 1973, 87 Stat. 705 which provides: 


(d)(1) Annual leave which is lost by operation of this section because of— 
(A) administrative error when the error causes a loss of annual leave 
otherwise accruable after June 30, 1960; 
(B) exigencies of the public business when the annual leave was scheduled 
in advance; or 
(C) sickness of the employee when the annual leave was scheduled in 
advance; 
shall be restored to the employee. 


The Commission has issued implementing regulations and guidelines 
pursuant to 5 U.S.C. § 6304(d) (2) and 6311, which appear in Federal 
Personnel Manual Letter 630-22, January 11, 1974, The regulations, 
but not the guidelines, have been codified in Subpart C, Part 630, Title 
5, Code of Federal Regulations. Concerning the scheduling in advance 
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requirement the Commission’s regulation at 5 C.F.R. 630.308 provides 
as follows: 

Beginning with the 1974 leave year, before annual leave forfeited under section 
6304 of title 5, United States Code, may be considered for restoration under 
that section, use of the annual leave must have been scheduled in writing before 
the start of the third biweekly pay period prior to the end of the leave year. 

Agency officials authorized to restore annual leave under subsection 
6304(d) (1) (C) questioned the propriety of restoring the leave since 
it was known in advance that the employee would not be able to use it. 
Accordingly, the agency requested an opinion from the Commission as 
to the appropriateness of restoring forfeited leave under subsection 
6304(d) (1) (C) where the employee knew prior to his scheduling the 
leave in advance that his disability retirement had been approved. 

On May 16, 1978, the Chief of the Commission’s Pay and Policy Di- 
vision, Bureau of Policy and Standards, advised the HEW that in his 
opinion it was not appropriate to restore to the employee the forfeited 
annual leave under subsection 6304(d) (1) (C). The opinion is in part 
as follows: 

* * * The guidance issued for the implementation of P.L. 98-181 contained in 
FPM Letter 630-22 states on page 7: 

“Sickness, i.e., a medical or physical condition for which a grant of sick leave 
would be approved, is not in itself a basis for permitting annual leave to be for- 
feited and subsequently restored for later use. Management still has the re- 
sponsibility to schedule or reschedule the use of annual leave to avoid forfeiture 
even though an absence period because of sick leave occurs during the year. This 
is especially true where it is known in advance that a medical or physical condi- 
tion will require an absence prior to the end of the leave year.” 

Inasmuch as the Social Security Administration had foreknowledge of the 
employee’s pending disability retirement at the time the annual leave was sched- 
uled, it is apparent that the annual leave was not scheduled to avoid forfeiture, as 
required under FPM Letter 630-22. Use of the annual leave in 1977 was not pre- 
cluded as a result of illness, as the employee had the option of substituting annual 
leave for sick leave at any time. Absent any other relevant circumstances, 
restoration of the forfeited annual leave is not warranted. 

However, the Commission advised the HEW that the forfeiture of 
annual leave in this situation may have been the result of administra- 
tive error if written agency regulations required counseling the em- 
ployee with regard to the forfeiture of annual leave and the employee 
was erroneously advised to forfeit the annual leave and apply for 
restoration. In view of its administrative regulation requiring the 
counseling of employees with regard to the restoration of leave the 
agency held that the annual leave was forfeited due to administrative 
error and restored the leave to the employee under subsection 6304 (d) 
(1) (A). The HEW now asks us to determine the proper basis on 
which the employee’s forfeited leave may be restored. 

We believe that the Commission has adopted a restrictive view of 
the scheduling requirement of subsection 6304(d) (1) (C) which is not 
required by either the statutory language or legislative history. 
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The legislative history shows that Congress intended that section 
6304(d) (1) would authorize the restoration of leave lost through no 
fault of the employee. There was concern that an employee should not 
be able to carry over additional leave on his own volition, H.R. Rep. 
No. 93-456, 93rd Cong. Ist Sess. 4 (1973). Accordingly, the Congress 
provided that annual leave should be scheduled in advance if it was to 
be restored under that provision. Page 6 of H.R. Rep. No. 93-456, supra. 

With regard to the Commission’s view that the employee involved 
here had the option of substituting annual leave for sick leave, the 
legislative history shows that Congress specifically rejected the view 
that an employee should be required to use annual leave while he is 
sick in order to avoid loss of annual leave. On page 5 of H.R. Rep. No. 
93-456, it'is stated that such view ignored the basic purpose of annual 
leave, which is to give an employee time for vacation or other purposes 
not related to illness. 

We note further, that by section 1 of Public Law 93-181, supra, Con- 
gress amended 5 U.S.C. § 5551 to authorize a lump-sum payment for all 
of the annual leave standing to the credit of an employee at the time 
of his separation from the service. Previously, such lump-sum payment 
was limited to 30 days of annual leave or the number of days of annual 
leave carr-ed over to the employee’s credit at the beginning of the leave 
year in which the entitlement to payment occurred, whichever was the 
greater. The Congress intended that this removal of the prior restric- 
tions on lump-sum compensation for annual leave would eliminate 
situations where an employee would take an extended period of an- 
nual leave just prior to the date of separation from Government serv- 
ice. Congress perceived that such use of annual leave just prior to an 
employee’s separation had resulted in administrative difficulties as a 
position vacancy is not created until an employee is actually off the 
agency’s rolls, See page 6 of H.R. Rep. 93-456, supra. 

It would appear incongruous with that intent of Congress to con- 
strue the leave restoration provisions of section 3 of Pub. L. 98-181, 
section 6304(d)(1)(C) so narrowly as to preclude the restoration 
of annual leave scheduled by an employee who is on extended sick 
leave pending disability retirement. To require such an employee to 
interrupt his use of sick leave in order to use annual leave to avoid 
forfeiture thereof under 6304(a) would extend the length of time 
such an employee would remain on the agency’s rolls prior to his 
retirement, a situation which the Congress has considered to be 
undesirable. 

In view of the above, it is our belief that forfeited annual leave 
may be restored under 5 U.S.C. § 6304(d)(1)(C) where such leave 
has been scheduled in advance in accordance with 5 C.F.R. 630.308, 
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notwithstanding such leave may have been scheduled subsequent to 
the approval of the employee’s disability retirement. Regarding the 
scheduling requirement as it applies to cases in which the employee 
is on extended sick leave at the end of a leave year, compare Matter of 
Robert T. Good, B-182608, February 19, 1976. 

In accordance with the above, as the record indicates that the em- 
ployee in question properly scheduled his annual leave which was 
subject to forfeiture, the agency may properly restore such leave pur- 
suant to 5 U.S.O. § 6304(d) (1) (C). 


[B-194251] 


Details—Compensation—Higher Grade Duties Assignment—Mili- 
tary Position Duties 

A retired civilan employee of the Air Force claims retroactive temporary pro- 
motion and accompanying backpay. under Jurner-Caldwell, 56 Comp. Gen. 427 
(1977), incident to details to higher grade military positions. There is no entitle- 
ment to backpay as the employee could not have been temporarily promoted into 
the military position. The Turner-Caldwell remedy is only available where the 
employee was able to satisfy requirements for a retroactive temporary 
promotion. 


In the matter of Mrs, M. Virginia Conklin, April 23, 1979: 


This action concerns an appeal by Mrs. M. Virginia Conklin, a re- 
tired civilian employee of the Department of the Air Force, of the ac- 
tion of our Claims Division on September 13, 1978, which disallowed 
her claim for retroactive promotion and backpay incident to details 
to higher grade positions. 

During the period in question Mrs. Conklin was employed in the 
Housing Referral Office at George Air Force Base, California, as a 
clerk stenographer GS-4. Mrs. Conklin states that during the period 
from September 2, 1971, to February 2, 1972, she was detailed to the 
position of NCOIC (Non Commissioned Officer in Charge) in the 
Housing Referral Office and that for the periods February 2 to March 
3, 1972, and July 1 to July 23, 1972, she was detailed to the position 
of Housing Referral] Officer. 

The record supports her contention that, at least for most of the 
period she claims backpay, she was either detailed to or performing 
the functions of the NCOIC or Housing Referral Officer while in 
grade GS-4. However, during those periods both the NCOIC and 
Houslng Referral Officer positions were allocated, graded and assigned 
as military positions only. While Mrs. Conklin recognizes that fact, 
she has claimed a retroactive promotion and accompanying backpay 
on the basis of an evaluation of the equivalent civilian grade of the 
positions, GS-8 and GS-9, for the military positions NCOIC (senior 
master sergeant) and Housing Referral Officer (captain) respectively. 
Her claim is based on decisions of our Office and implementing Civil 
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Sérvice Commission guidance, that employees who are detailed to 
higher grade positions for more than 120 days without Civil Service 
Commission approval are entitled to a retroactive temporary promo- 
tion with backpay for the period beginning with the 121st day of the 
detail until the detail is terminated. Matter of Marie Grant, 55 Comp. 
Gen. 785 (1976) ; Matter of Reconsideration of Turner-Caldwell, 56 
Comp. Gen. 427 (1977) ; and CSC Bulletin No. 300-40, May 25, 1977. 

On March 20, 1978, the Air Force denied Mrs, Conklin’s claim on 
the basis that the position involved had not been classified to a grade or 
pay level. On September 13, 1978, our Claims Division also disallowed 
Mrs, Conklin’s claim on the basis that the positions for which she 
claims a retroactive temporary promotion and backpay were military 
positions and were not established or classified to a civilian grade or 
pay level. 

Mrs. Conklin has appealed this denial of her claim on the basis that 
both the NCOIC and Housing Referral Officer positions were officially 
established and classified military positions and that there is no re- 
quirement for entitlement under 7urner-Caldwell or CSC Bulletin 
No. 300-40 that the detailed position be a civilian position. 

Our decision in Turner-Caldwell was construing 5 U.S.C. § 5596 
(1976) which provides backpay for an unjustified or unwarranted per- 
sonnel action that resulted in the withdrawal or reduction of all or a 
part of an employee’s pay. That decision is applicable only in those 
extended detail situations where there exists a properly classified and 
established position to which the detailed employee may be promoted. 
It is a well established rule that an employee may not be promoted to 
a position which has not been classified. Matter of Walter F. Ray and 
Joseph D. Elam, B-187847, January 25, 1977; and United States v. 
Testan, 424 U.S. 392 (1976). Furthermore, the employee must have 
been able to satisfy other applicable requirements for a retroactive 
temporary promotion. /2econsideration of Turner-Caldwell. 

In this regard CSC Bulletin No, 300-40, May 25, 1977, which was 
issued by the Civil Service Commission to provide assistance to agen- 
cies in the proper application of our Z’urner-Caldwell decisions, pro- 
vides in paragraph 4 in part as follows: 

* * * For purposes of this decision, the position must be an established one, 
classified under an occupational standard to a grade or pay level. As the decision 
notes, the Supreme Court recently ruled in United States v. Testan that classi- 
fication actions upgrading a position may not be made retroactive so as to entitle 
an incumbent to backpay. Care must be taken to distinguish between employee 
claims based on details to higher graded positions, and to claims based on a 
classification action; only the former may be considered for retroactive correc- 
tion under the decision. [Italic in the original.] 

We are aware of no statutory authority which would allow an 
employee in the civil service who is temporarily assigned to perform 
the duties of a military position to be promoted into that military 
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position. Thus, we have held that since civilian employees who are 
temporarily assigned to a military position could not have been tem- 
porarily promoted to those positions, corrective action under our 
Turner-Caldwell line of decisions would not be applicable. B-183086, 
July 12, 1977. Thus, employees temporarily assigned to higher grade 
military positions may not be given retroactive temporary promotions 
to the equivalent civilian grade. /d. and Matter of Donald R. Kon- 
rady, B-193555, January 26, 1979. 

The remedy ‘Which was available to Mrs. Conklin white she was 
performing the duties of the military positions was to file a position 
classification appeal to have her position classification reviewed and 
possibly upgraded. See 5 Code of Federal Regulations, Part 511, Sub- 
part F. However, that remedy is available only while the employee 
is performing the higher level duties and may not be applied 
retroactively. 

In view of the above, there is no authority to grant Mrs. Conklin 
a retroactive temporary promotion and backpay. Accordingly, Mrs. 
Conklin’s claim is denied and the action taken by our Claims Division 
is sustained. 


[.B-192454] 


Contracts—Negotiation—Changes, etec.—Written Amendment Re- 
quirement—Noncompliance 


Request for proposals (RFP) required Tempest certified equipment. After 
receipt of best and final offers, agency determined that no offeror proposed tech- 
nically acceptable system that could meet Tempest certification requirement. 
Agency then deleted requirement but did not notify competitors and other 
qualified offerors. General Accounting Office (GAO) views relaxation of require- 
ment as substantial change in agency’s needs and agency’s failure to amend 
RFP violated applicable procurement regulations and sound procurement policy. 


Contracts—Negotiation—Requests for Proposals—Specification 
Requirements 


Contention that RFP specified only off-the-shelf equipment is without merit 
where RFP states that if any item in the performance specification precludes 
off-the-shelf equipment, offeror is requested to proposed solution for evaluation. 


Contracts—Negotiation—Evaluation Factors—Criteria — Accept- 
ability of Proposal 


Protester argues that awardee’s proposal did not describe how proposed equip- 
ment will satisfy each specification as required by RFP. While agency report 
does not respond to this protest basis, GAO reviewed awardee’s proposal and 
observes that explanation was provided for each specification. In view of award, 
agency obviously viewed awardee’s description as complaint. After reviewing 
both protester’s and awardee’s explanations, GAO has no basis to disturb 
agency’s determination. 


Contractors—Responsibility—Contracting Officer’s Affirmative De- 
termination Accepted—Exceptions—Not Supported by Record 


Protest that awardee is not capable of meeting search time of 4 seconds as stated 
in its proposal is matter related to awardee’s responsibiilty. GAO will not con- 
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sider merits of protest against agency’s affirmative responsibility determination, 
absent circumstances not preesnt here. 


Contracts—Negotiation—Evaluation Factors—Evaluators—Techni- 
cal Competence—Standard of GAO Review 


Protester, after reviewing qualifications of agency’s sole technical evaluator, 
challenges his technical competency. Where protester essentially contends that 
an evaluator is appointed in bad faith, prior decisions indicated that GAO will 
make subjective judgment on evaluator’s qualifications. Absent such allegation, 
GAO’s standard of review is whether technical evaluation is rationally based. 
Here, after considering merits of protester’s contentions, GAO has no basis to 
conclude that technical evaluation was not reasonably based. 

Contracts—Negotiation—Evaluation Factors—Delivery Provisions, 


Freight Rates, etc. 


Protester contends that awardee cannot meet delivery schedule and should not 
have received favorable evaluation for proposed timely delivery. Proposals must 
be evaluated as submitted; therefore, GAO has no basis to question awardee’s 
point score for proposed timely delivery. Further, awardee’s capability to deliver 
timely is matter relating to agency’s affirmative determination of responsibility 
and, in circumstances, will not be questioned by GAO. 


Contracts—Negotiation—Offers or Proposals—Best and Final— 
Technically Unacceptable 


Contention that protester proposed timely delivery in initial proposal but was 
not afforded proper point score is without merit where offeror’s best and final 
offer stated that required paper tape punch could not be timely delivered. 


In the matter of CompuScan, Inc., April 26, 1979: 


CompuScan, Inc. protests the Defense Communication Agency’s 
(DCA) award of contract No. DCA200-78-C-0023 to Sperry Univac, 
a division of the Sperry Rand Corporation (Univac), for the lease of 
up to 50 Optical Character Recognition (OCR) Terminals and main- 
tenance support for use at multiple locations worldwide. The initial 
award was for 20 terminals with maintenance in the amount of 
$4,212,640. CompuScan essentially contends that (1) Univac’s techni- 
cal proposal was improperly evaluated and did not offer to meet man- 
datory solicitation requirements, (2) Univac’s proposed delivery 
schedule was unrealistic and, thus, improperly evaluated, and (3) 
CompuScan’s proposed delivery schedule should have received more 
points in the evaluation scheme. CompuScan requests that DCA termi- 
nate Univac’s contract, reject Univac’s unacceptable proposal, reevalu- 
ate the remaining proposals, and make a new award. 


I. EVALUATION OF UNIVAC’S TECHNICAL PROPOSAL 


The request for proposals (RFP), as amended, revealed that pro- 
posals would be evaluated by considering technical sufficiency (includ- 
ing engineering design, software, maintenance, and human engineer- 
ing), delivery schedule, and price. The amended RFP disclosed that 
technical sufficiency was the most important factor and it was more 
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than twice as important as either delivery or price, and delivery was 
more important than price. 

CompuScan contends that Univac’s proposal was not technically ac- 
ceptable because the equipment offered did ‘not satisfy these manda- 
tory RFP requirements: (a) Tempest certification prior to award; 
(b) off-the-shelf equipment; (c) complete description of how the sys- 
tem would work, and (d) capability of searching 8,000 gor language 
addresses (PLA) on line. 


A. Tempest Certification Prior to Award 


The amended RFP expressly provided that the OCR device or sys- 
tem must receive Tempest certification prior to contract award. 
CompuScan believes that Tempest tests are vital to the security of 
any sensitive information contained in messages processed through 
the system and to prevent or suppress any compromising emanations 
from leaking to potential enemies, CompuScan states that systems can 
only be said to meet Tempest requirements when they have been tested 
to the appropriate Government specification in a certified laboratory, 
and the tests show that all required results have been met. In this re- 
gard, the RFP stated that the OCR device or system shall meet Temp- 
est requirements of the National COMSEC/EMSEC Information 
Memoranda (NACSEM) 5100 series. 

CompuScan notes that Univac’s proposal states that its equipment 
is Tempest certified, but elsewhere requests $50,000 for software devel- 
opment; from this, CompuScan concludes that Univac did not have 
the required software at the time of award and obviously Univac could 
not have passed the Tempest requirements as a complete system, since 
such tests must be made on an actual operating, total-tested system 
with integrated hardware and software in place. 

CompuScan learned, pursuant to the Freedom of Information Act 
(5 U.S.C. 552) that the person who performed the technical evalua- 
tion stated : 


My basic evaluation criteria were for a complete system meeting all technical 
specifications with Tempest certification to follow at a later date if necessary. 


CompuScan concludes that the “basic evaluation criteria” used by the 
evaluator failed to meet the ground rules and requirements laid down 
by the solicitation and that his error resulted in a grossly unfair award 
to Univac. 

In response, DCA reports that none of the offerors could meet the 
specification calling for Tempest certification; accordingly, the Gov- 
ernment had to delete this requirement and noheicke for alternate test- 
ing and certification procedures, 

In reply, CompuScan first notes that at no time prior to contract 
award was CompuScan ever notified of any change in the ground rules 
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which called for Tempest-certified systems. CompuScan disagrees with 
DCA’s decision to delete that requirement as a peril to the security of 
the communications of our Armed Forces. CompuScan also contends 
that if there was no requirement for Tempest, the RFP should have 
been amended to permit CompuScan to have proposed an alternate sys- 
tem at a fraction of the cost. In addition, CompuScan notes that many 
other OCR manufacturers could have submitted offers and the Govern- 
ment would have saved millions of dollars. 

Secondly, CompuScan argues that while the Univac system does not 
meet the Tempest requirement, the CompuScan system does. Compu- 
Scan states that its equipment has been Tempest-certified and has 
passed all tests on an individual basis and on a system based with hard- 
ware and software in place and that the test results are available at 
SCOCE, a subsection of the National Security Agency. CompuScan 
further states that its systems have been shipped to Government agen- 
cies, such as the Defense Intelligence Agency (DIA). 

CompuScan states that the Tempest certification for its system was 
approved by DIA in April 1978 and filed with SCOCE by the testing 
laboratory, National Scientific Laboratories, on April 25, 1978. 

In rebuttal, DCA reports that the contracting officer informally 
deleted the Tempest requirement prior to award when evaluation of 
proposals demonstrated that no offeror had a Tempest-certified system 
which met all other requirements, DCA reports that UNIVAC must 
meet ‘Tempest levels of NACSEM 5100 but Univac’s minicomputer 
had not passed Tempest testing. 

DCA further reports that CompuScan has no Tempest certification 
for a system configured to meet the RFP’s performance requirements 
and that the user military department has not certified even the un- 
acceptable CompuScan system. In that regard, DCA states that Com- 
puScan was “nonresponsive” to the RFP because its offered system 
(which could meet the delivery date) could not meet the requirements 
for expandability from 500 to 8,000 PLA, and for a paper punch speed 
of 110 characters per second (CPS); CompuScan could only ofer a 
system meeting the specifications approximately a month after the 
required initial delivery date. DCA contends that Univac agreed to 
meet the required delivery date with a responsive system; thus, rather 
than being unfairly treated, CompuScan was given every conceivable 
advantage and kept in the competition and was not being rejected ini- 
tially as being “nonresponsive.” 

Finally, DCA argues that “prerequisite software” does not require 
the software’s existence prior to award; in fact, CompuScan also would 
have had to modify software to expand 500-PLA to 8,000-PLA 
capability. 
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Defense Acquisition Regulation (DAR) § 3-805.4 (1976 ed.) gov- 
erns the manner in which changes in Government requirements are to 
be communicated to offerors and potential offerors. It provides that 
when, either before or after receipt of proposals, changes occur in the 
Government’s requirements or a decision is made to relax a require- 
ment, such change shall be made in writing as an amendment to the 
RFP. It also provides that no matter what stage the procurement is 
in, if substantial changes are made, a new solicitation should be issued 
and any other qualified firms should be added to the mailing list. Here, 
because of the RFP’s manatory Tempest-certification—prior—to-award 
requirement, competition was narrowly restricted and excluded all 
OCR manufacturers who could not meet that requirement. In these 
circumstances, the decision to relax that requirement was a substantial 
change and should have been communicated to all offerors and all other 
qualified potential offerors in a new solicitation. By not doing so, DCA 
violated the DAR. 

We note that DCA’s informal decision to relax that requirement 
was based on its conclusion that CompuScan’s proposed equipment 
was not acceptable. DCA’s conclusion is based on CompuScan’s revised 
technical proposal dated June 28, 1978, which stated as follows: 

CompuScean can ship Systems containing 500 PLAs by July 1978. We can ship 
Systems containing 8000 PLAs within four (4) months after Award of Contract. 
Similarly, we can ship Paper Tape Punches with a speed of 75 CPS by July 1978. 
We can ship Paper Tape Punches with a speed of 110 CPS within four (4) months 
after Award of Contract. 

Since the RFP required (1) “the capability to expand to at least 
8000 PLA’s” (amendment dated April 17, 1978) ; (2) a “high speed 
(110-300 CPS paper tape punch” (paragraph 4.1, section “F,” part 
II, RFP) ; and (8) delivery at the rate of four systems in the month 
of September 1978, CompuScan’s delivery compliant proposal was 
clearly technically unacceptable. Nevertheless, while that establishes 
that CompuScan would not be entitled to award under the RFP, that 
did not provide a basis for DCA to ignore the applicable DAR require- 
ments to amend the solicitation and provide all qualified offerors an 
opportunity to compete because CompuScan and others may have been 
able to meet the RFP’s technical requirements with non-Tempest-cer- 
tified equipment at lower cost. Accordingly, this aspect of the protest 
is sustained. 

B. “Off-the-shelf” equipment 

CompuScan contends that the RFP specified only off-the-shelf 

equipment. The relevant portion of the RFP states: 


Development: This specification is to be met with off-the-shelf equipment. If 
any item in this performance specification precludes off-the-shelf equipment, the 
vendor is requested to propose a solution for evaluation. 
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CompuScan argues that since Univac’s proposal requested $50,000 
for software development, Univac could not have had the required 
off-the-shelf equipment. CompuScan also states that until a few days 
before the deadline for submission of offers, Univac was negotiating 
with CompuScan to buy software for this system and Univac in- 
formed CompuScan that it did not have any software package of its 
own that would meet the RFP requirements. 

CompuScan’s argument is without merit because the RFP, as 
quoted above, expressly permitted offerors “to propose a solution for 
evaluation” when off-the-shelf-equipment would not satisfy the 
requirement. 


C. Functional Description of System 

The RFP’s Instructions for Preparation stated that the vendor 
must describe how the proposed equipment will satisfy each para- 
graph or subparagraph of the specifications and statements that the 
vendor is fully compliant with the requirements of paragraph or 
word-for-word. parroting of paragraphs would not be acceptable. 
CompuScan contends that Univac’s proposal fails to comply with this 
instruction since Univac supplies general puffery about its hardware 
with no description at all about how the software works. Univac also 
states that it will meet the RFP’s requirements, but does not describe 
how it would do it. 

As an example, CompuScan points to one part of the RFP which 
describes the message formatting, editing, and file updating require- 
ments of the system. CompuScan contends that Univac’s proposal ad- 
dresses none of these specific technical points but simply states that 
Univac is competent and describes in general terms the proposed hard- 
ware, by saying, “Univac offers you speed, power, reliability, avail- 
ability and opportunity for future growth at a sensible price,” and 
“Univac’s proposed system is fully competitive, both in costs and in 
high standards of the components proposed.” CompuScan argues that 
Univac’s failure to describe the software makes its proposal 
unacceptable. 

Although the DCA report does not address this basis of protest, 
DCA provided a copy of Univac’s proposal which we reviewed. We 
note that in response to paragraph 7 of the specifications entitled 
“Specific Requirements—Software,” Univac devotes five full pages 
of its proposal describing how its software would meet the RFP’s 
requirements. Whether Univac’s description complied with the RFP’s 
description requirement is primarily a matter of proposal evaluation. 
Here, DCA, in view of the award to Univac, obviously concluded 
that Univac’s software description and other specification descrip- 
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tions were compliant. In our review of DCA’s determination, our 
Office will not substitute our judgment. and will not disturb DCA’s 
determination unless it is shown to be arbitrary or in violation of pro- 
curement statutes or regulations. See Ads. Audio Visual. Productions, 
Ine., B-190760, March 15, 1978, 78-1 CPD 206. After considering Uni- 
vac’s and CompuScan’s explanations in their proposals, we have no 
basis to disturb DCA’s determination. 


D. Capability to Expand to at Least 8,000 PLA’s Efficiently 


The amended RFP stated that the file shall contain as a minimum 
500 PLA’s and associated RI’s “with the capability.to expand to at 
least 8,000 PLA’s and associated RI’s.” In this regard, CompuScan 
states that the system must be capable of searching 8,000 PLA’s on 
line; since 8,000 PLA’s have an average of 40 characters each, the 
total size of the PLA table will exceed 300,000 characters. CompuScan 
contends that Univac proposed to meet this requirement by means of a 
cassette unit which can read and write at a rate of 600 characters per 
second and can search at 120 inches per second; therefore, a complete 
search of 300,000 characters will require 500 seconds, not 4 seconds, as 
stated by Univac. CompuScan concludes that it would take about 30 
hours using the Univac proposed equipment to look up all the PLA’s 
on a given 200-address message, worst case, which is far slower than 
the manual system. 

In response, DCA reports that in its estimate, at the maximum 
utilization rate, the Univac system could perform the required tasks in 
only a very few minutes, Univac contends that the CompuScan esti- 
mates are wrong, in part, because CompuScan erroneously assumed a 
serial search and a single tape read. 

CompuScan is not contending that Univac failed to propose a sys- 
tem capable of satisfying the RFP’s expansion requirement. Compu- 
Scan is contending that Univac’s system cannot and will not be able to 
perform in the time stated in Univac’s proposal. Because Univac stated 
that its proposed system could perform certain tasks within certain 
time constraints, its proposal was evaluated on that basis and award 
was made on that basis. The awardee is contractually bound to pro- 
vide a system that will perform as offered under penalty of breach of 
contract. Under our Bid Protest Procedures, we do not consider mat- 
ters of contract administration relating to whether the awardee will 
deliver the proposed system. Neither do we consider matters related 
to affirmative determinations of responsibility, that is, whether the 
awardee can deliver the proposed system, with the exception of alleged 
fraud or bad faith, which is not the case here. Virginia-Maryland As- 
sociates, B-191252, March 28, 1978, 78-1 CPD 238. Accordingly, this 
basis of protest is dismissed without consideration on the merits. 
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E. Alleged Improper Technical Evaluation of CompuScan’s Proposal 
Relative to Univac’s 
Consistent with the RFP’s disclosed evaluation factors, DCA used 
a weighted evaluation scheme and the two offerors’ proposals received 
the following scores: 








RFP’s 
Factors Weight Univac CompuScan 
[60] Technical 
ree 8 atm Os [58] [57] 
Engineering Design_- 21 20 (*) 
Software__________- 17 16 16 
Maintenance___-___-_- 13 13 (*) 
Human 
Engineering - ____- 9 9 (*) 
{25] Delivery.___-.________- 25 25 10 
[Timely delivery gets 
maximum } point 
penalty per day of 
delay] 
CVO WIEICGSL Ss eee ol eS 15 15 13. 2 
ey 100 98 80. 2 
*Not disclosed in record. 


CompuScan argues that Univac’s proposal: 
(a) did not have a Tempest-certified system ; 
(b) did not have the prerequisite software; 
(c) presented parroting of phrases and puffery, rather than the 
required technical discussion and description ; and 
(d) required up to 30 hours to process a single message. 
From this, CompuScan concluded that it is beyond comprehension how 
Univac was awarded a score of 58 points out of 60 for technical suffi- 
ciency, as compared with CompuScan’s 57 points. CompuScan be- 
lieved, therefore, that the technical evaluation was improper and must 
not have been performed by anyone with technical competence. After 
some effort, CompuScan learned that the technical evalution was per- 
formed by one Navy ensign, whose “most significant civilian and mili- 
tary education included High School, Radioman School, Teletype 
Maintenance School, Speedkey Operator School and Cryptographic 
School ;” he also was an experienced teletype repairman and radioman. 
CompuScan essentially contends that the evaluation of a highly tech- 
nical and complex computer terminal system : 





DECISIONS OF THE COMPTROLLER GENERAL [58 


(1) that employs advanced state-of-the-art techniques in the field 
of optical character recognition and telecommunications 
microprocessor message processing ; 

(2) that is to be used by the Navy (and later by the Air Force) in 
bases all over the world to transmit a large part of their com- 
munications traffic ; 

\3) that requires the most advanced techniques to suppress any 
compromising emanations and radiation in order to protect 
the security of the messages from the enemy; and 

(4) that is supposed to process and to protect communications 
affecting the national security of the United States, 

requires the technical evaluation of a skilled electrical engineer with 
a deep expertise in computers and not someone whose technical train- 
ing does not go beyond the repair of a radio or a teletype machine. 

DCA reports that its technical evaluator had over 15 years’ expe- 
rience it Navy Communications, was a Senior Chief Radioman, was 
Chief-in-Charge at the Naval Telecommunication Center at Agnano, 
Italy (18 months) (and while there used an operational CDC MENS 
IT, a stand-alone OCR), had a tour at Communications Area Master 
Station (Norfolk) as Analysis Officer dealing with hardware and soft- 
ware aspects of the major automated message processing system in- 
talled there, and his hobbies include minicomputer-software program- 
ming. 

In response, CompuScan contends that a CDC MENS II OCR is 
extremely simple and elementary and belongs to an earlier technologi- 
cal generation; it not only lacks a computer, but it has almost nothing 
to do with the new intelligent terminal containing a built-in computer 
with sophisticated storage devices. CompuScan also contends that a 
hobby of computer software programming does not adequately replace 
engineering schooling, training, and experience in Stand-Alone Intelli- 
gent Terminals and computer technology required to evaluate a mul- 
timillion dollar procurement that affects the security and the vital 
interests of the United States and its Armed Forces. 

In reply, DCA reports that the CDC MENS II is functionally the 
same as the OCR required by the specification and it employs a CDC 
1700 (32K byte) computer and two 1.5 byte disk drives plus a paper 
tape punch and printer. DCA also points out that the specification was 
directed toward off-the-shelf equipment. DCA states that the offeror’s 
systems must meet essential operational requirements including man- 
machine interface and the evaluator’s background lent itself explicitly 
to the evaluation of those aspects. 

With regard to the qualifications of the technical advisers and evalu- 
ators, as a general rule, we will not become involved in appraising the 
qualifications of contracting agency personnel. See Ads Audio Visual 
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Productions, Inc., supra; Joseph Legat Architects, B-187160, Decem- 
ber 18, 1977, 77-2 CPD 458. Further, we have held that the important 
and responsible positions held by agency evaluators constitute a prima 
facie showing that they are qualified and with nothing more than a 
protester’s unsubstantiated allegations regarding an evaluator’s quali- 
fications, we would have no basis to examine or question the evaluator’s 
qualifications. Ads Audio Visual Productions, Inc., supra. 

In the matter of Dikewood Service Company, 56 Comp. Gen, 188 
(1976), 76-2 CPD 520, the protester challenged, as unusual, the num- 
ber of changes made to the composition of the technical evaluation 
board personnel and alleged that well-qualified individuals were re- 
moved in favor of less qualified individuals. GAO investigators re- 
viewed the personnel files of the individuals concerned and interviewed 
all but one of the evaluators. We concluded that all persons concerned 
were well qualified and we found no substantial difference between 
the qualifications of the evaluators removed from the board and those 
who remained. We are unaware of any decision concluding that an 
evaluator was not qualified. 

The Dikewood Service Company decision and other decisions repre- 
sent this Office’s implicit recognition that (1) agencies have a statu- 
tory— and regulatory—based duty to fairly evaluate proposals, and (2) 
technically qualified agency personnel are required to perform the 
evaluation. 

The Dikewood Service Company decision and other decisions of this 
Office may have led protesters to believe that we would generally con- 
duct an audit of an evaluator’s qualifications to determine his or her 
competency to evaluate particular proposals; however, we believe that 
the audit approach should be reserved to situations where a protester 
has made some showing of bad faith in the appointment of an evalu- 
ator. Here, there has been no such showing. In this case, we will not 
audit to subjectively judge the evaluator’s qualifications. Instead, we 
will employ a more objective standard, i.e., we will review the tech- 
nical evaluation to determine whether it is rationally based. Here, the 
objective standard is the better approach because it matters not 
whether the evaluator is qualified “on paper”; what matters is the 
reasonableness of the evaluation. Furthermore, we note that, as in 
agency affirmative determinations of responsibility, performance and 
costly contractual changes may be required to compensate for such im- 
proper technical evaluations; therefore, it is in an agency’s own in- 
terest to select qualified evaluators and perform proper evaluations. 

To apply the objective test here, we must look to the protester’s 
specific contentions of improper technical evaluation. Each was dis- 
cussed at length above and none was found to be improper. Accord- 
ingly, we have no basis to question the technical evaluation. 
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II. UNIVAC’S DELIVERY SCHEDULE 


CompuScan notes that only one contractor, Univac, stated that it 
could deliver as scheduled, and thus obtained the maximum points (25) 
for delivery. CompuScan argues that, in light of all of the above facts, 
there was no way in the world for Univac to make any of the de- 
liveries required and it should have been penalized 25 points for this 
factor. 

When an offeror proposes to meet the Governments required deliv- 
ery schedule, its proposal is acceptable and deserving of an appro- 
priate score. When award is made based on that offeror’s proposed 
delivery schedule, the Government has the right to demand delivery 
as scheduled in the contract. The awardee must deliver as required 
by the contract or be in breach. Accordingly, to the extent that 
CompuScan’s contention relates to Univac’s capability to deliver as 
proposed, the matter relates to responsibility. Where, as here, the con- 
tracting agency has affirmatively determined that an offeror is respon- 
sible, our Office will not object, absent limited circumstances not 
present here. Unitron Incorporated, B-191273, July 5, 1978, 78-2 
CPD 7 (successful bidder’s capability to meet delivery requirement 
was not to be questioned in similar circumstances). Therefore, this 
aspect of CompuScan’s protest is dismissed. 


III. COMPUSCAN’S DELIVERY SCHEDULE 


CompuScan argues that it did not state that delivery would be 30 
days late but its initial proposal stated that it was capable of per- 
forming all the requirements of the solicitation including all delivery 
schedules. Again, in its cover letter of its best and final offer, it 
stated, “CompuScan can deliver one system in July 1978, one system 
in August 1978, four systems in September 1978, and two or more 
systems per month thereafter.” 

We note that although CompuScan stated in one section of its best 
and final offer that it could meet the delivery requirement in another 
section, it stated that it could not deliver paper tape punches with 
the required speed until after the RFP required delivery. DCA inter- 
preted CompuScan’s specific exception to the delivery requirement as 
overriding its prior general offer to timely deliver. We cannot dis- 
agree with the reasonableness of DCA’s interpretation. 


IV. CONCLUSION AND RECOMMENDATION 


Protest sustained in part. We conclude that DCA’s relaxation of 
mandatory RFP requirements without notifying all potential offerors 
violated the provisions of DAR § 3-805.4. By letter of today, we are 
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bringing this matter to the attention of the Director, DCA, so that cor- 
rective action can be taken to avoid this impropriety in future procure- 
ments. Further, we are recommending that the contract with Univac 
be limited to the 20 basic systems in the award and that the optional 
30 systems, if required, be the subject of a fully competitive 
procurement. 

We may not recommend any additional corrective action because at 
the time the matter was ready for our Office to consider the merits, 
under the contract’s terms, the contract was to be 40 percent complete 
(DCA advised that Univac was on schedule) and, because of the con- 
tractor’s need to incur costs for the balance of the items required under 
the contract in order to meet delivery requirements, the cost of termi- 
nation for convenience relative to the total price of the contract was 
too high. Accordingly, a termination for convenience recommendation 
would not be in the best interests of the Government. 


[B-194088] 


Contracts—Protests—Court Solicited Aid—No Protest Pending 


In response to request by U.S. District Court concerning litigation whose sub- 
ject matter is not involved in any pending General Accounting Office (GAO) 
case, GAO furnishes opinion to court as to whether Commerce Department vio- 
lated applicable law and regulations in canceling request for proposals. 


General Accounting Office — Jurisdiction — Contracts — Court- 
Solicited Assistance—Scope of Review—No Protest Pending 

In regard to court’s request for GAO opinion on issues in lawsuit, GAO sees no 
obligation to keep plaintiff informed of staff resources used by GAO in arriving 
at opinion. Whether audit resources should be used is matter for internal GAO 
determination. 

Contracts—Protests—Court Action—Preliminary Injunction— 
Granted—Court Request for GAO Opinion 

GAO agrees with plaintiff that in furnishing opinion to court on matter which 
is not subject of any GAO case, court’s findings and conclusions in issuing pre- 
liminary injunction should be carefully considered. 
Contracts—Negotiation—Requests for Proposals—Cancellation— 
Guidelines—Availability 

Examining propriety of RFP cancellations is essentially accomplished on case- 
by-case basis, as Federal Property and Administrative Services Act of 1949 and 
Federal Procurement Regulations provide virtually no specific guidance as to 
when RFP can or should be canceled. 

Contracts—Negotiation—Requests for Proposals—Cancellation— 
In-House Government Performance 

Section 601 of Economy Act does not appear to be applicable to Commerce De- 
partment’s cancellation of RFP and determination to proceed with work in- 


house, as record does not indicate any inter- or intra-departmental orders for 
work and services involved. 


320-977 0 - 80 - 31 : QL 3 
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Departments and Establishments—Commercial Activities—Private 
v. Government Procurement—Cost Comparison 


Section 601 of Economy Act does not require Commerce Department to per- 
form comparative cost analysis of plaintiff's proposal versus cost of doing work 
via Commerce—U.S. Postal Service agreement, because Economy Act does not 
apply to agreement for furnishing property or services between Postal Service 
and executive agencies. 


Office of Management and Budget—Circulars—No. A-76—Statute 
v. Circular—Judicial Enforcement 


GAO view is that OMB Circular A-76, March 8, 1966, as revised—statement of 
Executive branch policy which does not have force and effect of law—does not 
create right of action in disappointed bidder to sue in Federal Courts to enforce 
its provisions. 


Contracts—Negotiation—Requests for Proposals—Cancellation— 
‘Reasonable Basis—Changed Conditions, Needs, etc. 


GAO does not agree with belief agency acted wholly without reasonable basis in 
cancelling RFP where cost data underlying sole offeror’s proposal had never been 
fully audited, requirements were reduced, agency made some attempt to ascer- 
tain if reduced work could be performed at less cost in-house, agency believed 
in-house costs would be lower than costs of informal “offers” it was receiving 
for reduced work submitted by sole offeror, and agency was concerned over 
amount of time being consumed in resolving how work would be performed. 


Contracts—Negotiation—Changes, etc.—Written Amendment Re- 
quirement—Noncompliance—Not Prejudicial 


Substantial changes in scope of work prior to termination of negotiations should 
have been issued as written amendment to RFP. However, it is difficult to see 
prejudice to sole offeror where it was on actual notice of changes in require- 
ments. FPR 1-3.805-1(d) did not require agency to amend RFP and seek revised 
proposal based on further changes in requirements after negotiations with sole 
offeror had been terminated and Government had decided to perform work 
in-house. 


Federal Procurement Regulations—Applicability—Services ‘“Pro- 
cured” from Postal Service 


GAO does not agree with Plaintiff’s contentions in U.S. District Court litigation 
that Commerce Department, in canceling RFP, violated numerous provisions of 
Federal Procurement Regulations (41 C.F.R. 1-1.000 et seg. (1978) ) including 
sections 1-1.009-1(e), 1-1.1001, 1-2.404—-1, 1-3.210, 1-3.302(c), 1-3.804, 1-3.805- 
1(b), and 1-3.802(c) (2). 

In the matter of United States District Court for the District of Co- 


lumbia, April 26, 1979: 
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I. Introduction 


In an order dated March 20, 1979, in the case of ADV O-System, Ine. 
v. Juanita M. Kreps, et al., Civil Action No. 79-0257, which prelimi- 
narily enjoined the Department of Commerce (DOC) from proceeding 
with certain work pertaining to the 1980 census, the United States Dis- 
trict Court for the District of Columbia (Gesell, J.) requested our 
Office— 

* * * to inquire into and determine whether or not the Department of Com- 
* merece, througn the Bureau of the Census, has complied with all applicable statutes 
and regulations in its rejection of plaintiff’s proposal governing an APOC (Ad- 
vanced Post Office Check) for the 1980 Census and in its subsequent decision to 
perform all or part of the APOC itself or in combination with the United States 
Postal Service. 

The plaintiff’s January 25, 1979, complaint had essentially sought 
declaratory and injunctive relief in 2 areas—the first, relating to DOC’s 
allegedly unlawful cancellation of a request for proposals (RFP) for 
APOC and determination to proceed with the work within the Gov- 
ernment, and the second relating to DOC’s alleged misappropriation 
of proprietary information which ADVO had revealed in its proposal 
or during discussions. It appears that the ultimate relief sought as to 
the first of these areas is a permanent injunction compelling DOC to 
retract its cancellation of the RFP and resume negotiations in good 
faith with the plaintiff. 

The preliminary injunction was granted only as to the first area, and, 
as we understand the court’s order and accompanying memorandum 
opinion, it is only as to this area that our views are requested. This 
matter is not the subject of any protest or other case before our Office. 
This opinion has been prepared solely in response to the court’s request. 

Our opinion is based upon the pleadings and supporting papers 
filed with the court as well as the following submissions: (1) a letter 
from DOC dated March 30, 1979, accompanied by a legal memoran- 
dum and copies of some 31 supporting documents, and a letter dated 
April 13, 1979, from DOC including an additional legal memorandum, 
and (2) letters from ADVO’s counsel dated March 28, 1979, with en- 
closures, April 4, 1979, with enclosures including a partial transcript 
of the hearing before the court on March 16, 1979, and April 23, 1979, 
with enclosures. 

Finally, the court’s opinion states that the issues must be resolved 
with the utmost dispatch and DOC has urged our Office to expedite 
our opinion. 


II. Scope of Review 


ADVO has presented several arguments relating to how our Office 
should go about furnishing a response to the court. A summary of 
these points and our comments on each follow. 





454 DECISIONS OF THE COMPTROLLER GENERAL [58 


ADVO: The court’s memorandum opinion clearly states that the 
court’s knowledge of ongoing GAO audit work in this area was one 
of the reasons this matter was referred to GAO. The court clearly con- 
templated that GAO’s report would consist in part of an audit finding. 
Yet, at an informal conference called by GAO on March 27, 1979, the 
GAO attorney handling the case indicated that the court’s request is 
being handled in a manner similar to a bid protest and as an entirely 
separate matter from ongoing GAO audit work. To follow this ap- 
proach would represent a failure by GAO to discharge its full respon- 
sibilities under the dectrine of primary jurisdiction. 

Comment: At the March 27, 1979, meeting, which incidentally was 
attended by a GAO auditor familiar with the APOC procurement, 
ADVO was never advised that input from GAO auditors would be 
excluded from our response to the court. Rather, ADVO was told that 
the court, in our view, was requesting a legal opinion and that what- 
ever assistance our auditors could provide to our legal staff in this 
connection was purely an internal GAO matter. We see nothing in the 
court’s order and opinion suggesting that we should keep ADVO in- 
formed of how we go about arriving at our response to the court. 
Neither do we find any specific indication that the court is requesting 
a GAO audit “report” or “finding.” 

ADVO: As a matter of judicial-administrative comity under the 
doctrine of primary jurisdiction, GAO should carefully consider the 
preliminary findings and conclusions which the court reached in issu- 
ing the preliminary injunction. 

Comment: In 52 Comp. Gen. 198 (1972) we advised the Court of 
Appeals for the District of Columbia Circuit of our independent views 
and conclusions on a protest notwithstanding certain pre-existing 
findings and conclusions of the U.S. District Court in the same case. 
However, there the Court of Appeals order made it plain that the 
District Court’s opinion on the merits should not be considered by our 
Office. In the present case, we agree with ADVO that the court’s find- 
ings and conclusions should be carefully considered and we have so 
considered them. 

ADVO: The court is not asking GAO to determine whether DOC’s 
violation of OMB Circular A-76 would give a disappointed bidder or 
offeror a legal cause of action. Rather, it is asking whether DOC com- 
plied with the circular. It is ultimately up to the court to decide the 
legal issues. 

Comment: The court’s order asks our Office to inquire into and 
determine whether DOC has complied with all applicable statutes and 
regulations. In addition, ADVO bases its case in large measure on 
DOC’s alleged violation of the circular. We see no specific indication 
in the court’s order and memorandum opinion that our inquiry is to 
exclude legal questions related to this point. 
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IIT. Background 


One of the major difficulties in this case is that the various negotia- 
tion sessions between DOC and ADVO apparently were not tran- 
scribed and there is not much in the way of detailed contemporaneous 
memoranda or notes memorializing what transpired in these meetings. 
‘he controversy thus has been reduced to a disagreement between the 
parties with each side relying to a large extent on after-the-fact recol- 
lection of what was said or done months earlier. While it could be 
said that many of the facts are controverted, it might be as accurate 
to say that the facts are simply unclear or confused. In this regard, 
ADVO charges DOC with taking inconsistent positions in its various 
submissions and sees DOC’s failure to adequately substantiate certain 
facts—particularly its cost estimates—as critical to the outcome of the 
case. To some degree, at least, the court agreed with ADVO’s view in 
issuing the preliminary injunction. 

In contrast, after reviewing the record we believe the legal issues are 
of overriding importance. Accordingly, we think that for the purposes 
of this opinion, a very general description of the factual situation and 
the parties’ factual allegations is sufficient. 

RFP No. 7-35030, issued August 1, 1977, sought proposals for resi- 
dential mailing lists (about 52 million addresses) and for other work, 
described as “(Optional) Updating activities, including verification 
of lists with U.S. Postal Service.” The latter was, or evolved into, the 
APOC work in controversy here. The overall effort procured under the 
RFP is in support of DOC’s plans to conduct part of the 1980 census 
by mailing questionnaires to respondents. 

Several proposals were received in September 1977. Exactly what 
transpired over the next year is not entirely clear. ADVO alleges a 
substantial, unwarranted delay by DOC in evaluating the proposals. 
In any event, contracts for the first part of the work were awarded 
in October 1978 to ADVO and two other companies. In the meantime, 
DOC had provided ADVO in August 1978 with what it describes as 
a “briefing package”—a description of the APOC work. This appar- 
ently was not issued in the form of an amendment to the RFP. Also, 
by letter dated September 12, 1978, DOC told ADVO that it was the 
only offeror interested in and qualified to perform the APOC work. 
In this regard, the court’s memorandum opinion describes ADVO 
as the country’s largest bulk mailer which through its long experience 
has developed a method to maintain and update its national address 
list through the use of postal carrier routes. 

DOC states that its representatives conferred frequently with 
ADVO over the next several months ADVO submitted a proposal 
dated December 1, 1978, to perform the APOC work. 

On December 12, 1978, there was a meeting between the parties. The 
full scope of what was discussed is not clear. DOC indicates that, as 
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a result of the meeting, it had increased concern about ADVO’s cost 
and schedule for performing APOC. DOC also indicates that at this 
time it was reconsidering its APOC plans and was reducing the APOC 
workload by about 40 percent. The agency states that ADVO was pro- 
vided with a 4-page “preliminary outline” of the reduced requirements 
on December 19, 1978. ADVO admits this. There is no indication that 
this document was issued as an amendment tothe RFP. 

Also, at about this time, DOC undertook to visit ADVO’s plant to 
audit cost data, However, a dispute developed. ADVO maintained in 
a letter from its counsel dated December 22, 1978, that DOC was de- 
manding access to unrelated cost information rather than auditing the 
cost data contained in the December 1, 1978, proposal. There was a 
delay of several weeks before the audit was resumed on or about Janu- 
ary 8, 1979. 

On January 11, 1979, the parties met again. DOC asserts that at this 
time if presented a complete outline of the reduced APOC require- 
ments to ADVO. It does not appear from the record that this was 
issued in the form of an amendment to the RFP. ADVO contends it 
was told, for the first time, that it was in competition with the Census 
Bureau to perform the APOC work. ADVO evidently made an oral 
offer to perform the reduced APOC work at a figure variously de- 
scribed as an estimated $6.3 to $6.7 million (DOC) or a cost slightly 
in excess of $6 million (ADVO). DOC states that ADVO was told its 
cost was considered by DOC to be high or too high. 

There is a dispute as to who terminated the meeting and how. In 
general, ADVO maintains that DOC refused to negotiate in good 
faith. DOC contends ADVO terminated the meeting, Also, DOC states 
that on January 11, 1979, it terminated its audit at ADVO’s plant 
prior to its completion. 

On January 12, 1979, DOC apparently advised ADVO in a tele- 
phone call that DOC estimated it could do the APOC work in-house 
for about $5 million. ADVO asserts it was told that, unless it agreed 
to perfcrm the work for $5 million, DOC would terminate negotia- 
tions. ADVO states it tried to ascertain what the $5 million estimate 
was composed of and to arrange another meeting, but that DOC was 
not responsive to these requests. 

DOC further states that on January 12, 1979, ADVO was tele- 
phonically requested by the contracting officer to submit its “best price” 
by 3 p.m. on that date and that ADVO did not respond by 3 p.m. There 
are also statements in the record by DOC that ADVO failed to furnish 
a revised offer within 2 days or within 1 week after the January 11, 
1979, meeting. There is no indication in the record that DOC at any 
time sent ADVO a written request for its “best and final” offer by a 
specific cutoff time. ADVO states that it made an oral, revised offer 
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cf $5.9 million in a telephone conversation with a Census Bureau of- 
ficial on January 14, 1979. 

By message dated January 18, 1979, the contracting officer advised 
ADVO that negotiations with it for the APOC work were being termi- 
nated in order that preparations for Government performance of the 
effort could proceed. 

Yet another meeting between the parties was held on January 22, 
1979. ADVO states that DOC again refused to explain how its $5 
million estimate was calculated. 

By letter dated January 24, 1979, ADVO’s counsel submitted what 
he described as a “new and final offer” of $5,792,315, This 3-page letter 
does not make any reference to the RFP or state that it is being fur- 
nished in response to any DOC document. Rather, it makes reference 
to prior ADVO offers and conversations with DOC officials, It con- 
tains a very brief description of some APOC work and a dollar figure 
broken down into several price and cost elements and profit. This offer 
was rejected by a DOC letter dated February 1, 1979. 

Also, in January 1979, two basic documents were generated by DOC 
concerning its estimate of the cost of performing the APOC work 
within the Government—a 1-page memorandum dated January 10, 
1979, and a 2-page memorandum dated January 30, 1979, Each con- 
tains an estimate broken down into certain elements of work. 

ADVO’s position is essentially that these estimates are nothing more 
than numbers on a piece of paper derived from oral statements of vari- 
ous individuals and unsupported by any documentary evidence. A 
deposition of the individual who compiled the January 10 estimate 
does indicate that there was very little in the way of documentary 
back-up at that time. DOC for its part maintains that the January 10 
estimate was the product of a systematic, coordinated effort in that 
various operating areas within the Census Bureau which would be 
responsible for performing the APOC work were required to submit 
cost figures to a central point, i.e., the individual who assembled them 
into the estimate. DOC also points out that the January 10 estimate was 
based on the same reduced requirements which were discussed with 
ADVO at the January 11, 1979, meeting. 

In addition to challenging specific cost elements, ADVO attacks the 
January 10 and January 30 estimates as being inconsistent in that both 
arrive at totals of about $5 million whereas (ADVO contends) the 
latter was based on a further reduction in the requirements reflected in 
a January 29, 1979, scenario which lengthened the work schedule. 
ADVO states it can perform the work per this scenario for less than 
$5 million. DOC does not dispute the basis of the January 30 estimate 
but does dispute ADVO’s contention that it can perform the work for 
less than $5 million. 
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Also, ADVO has called attention to an audit report by our Office 
(B-78395, November 9, 1978, GGD-79-7) which was critical of the 
Census Bureau’s planning for the 1980 Census in certain respects, such 
as budgeting for certain work based upon inaccurate or inadequate 
data. 

Finally, there is also a dispute over the urgency of the procurement. 
DOC maintains, essentially, that it is operating under a tight schedule 
in trying to conduct the 1980 census and that the APOC work is inter- 
related with the schedule of other necessary operations and procedures. 
In an April 11, 1979, affidavit, the Acting Director of the Census 
Bureau states that there is a grave risk inherent in any further delay 
in implementing the APOC. ADVO questions DOC’s assertion of 
urgency contending that the agency has made no showing why the 
scheduling of various operations cannot be relaxed. In addition, the 
plaintiff maintains that as of January 1979 urgency could not have been 
a valid basis for canceling the RFP since the agency was at that time 
relaxing the APOC schedule by several months. ADVO also claims 
that, while the agency now asserts urgency, it has not previously made 
this argument before the court. 


IV. Cancellation of an RF P—General Principles 


The general statutory requirements for procurements conducted by 
executive agencies are set forth in Title III of the Federal Property 


and Administrative Services Act of 1949, as amended, 41 U.S.C. § 251 
et seq. (1976). 41 U.S.C. § 252(c) describes the circumstances in which 
contracts may be negotiated and 41 U.S.C. § 254 describes certain other 
requirements pertaining to negotiated contracts. However, the statute 
does not address the circumstances in which a solicitation in a nego- 
tiated procurement can or should be canceled. Similarly, the Federal 
Procurement Regulations (FPR), which implement the procurement 
provisions of the 1949 Act, provide virtually no specific guidance on 
the subject of canceling an RFP. (All references to the FPR in this 
opinion are to the provisions contained in 41 C.F.R. § 1-1.000 e¢ seq. 
(1978) except as otherwise noted.) 

The law concerning canceling RFP’s thus consists of caselaw. In 
general, our Office has said that we will not object to an agency’s deci- 
sion to cancel an RFP unless the protester shows that the decision, in 
light of the facts and circumstances of the particular procurement, 
clearly lacked a reasonable basis. See Federal Leasing, Inc., et al., 54 
Comp. Gen. 872 (1975), 75-1 CPD 236; Semiconductor Equipment 
Corporation, B-187159, February 18, 1977, 77-1 CPD 120, affirmed 
May 4, 1977, 77-1 CPD 301. The United States Court of Appeals for 
the District of Columbia Circuit has held that the cancellation of an 
RFP is objectionable if it is found to be “irrational.” Air Terminal 
Services, Inc. v. Department of Transportation, 515 F. 2d 1014 (1975). 
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V. Plaintiff’s Contentions and GAO Comments 


The plaintiff has presented numerous contentions of errors on the 
part of DOC buttressed by scores of citations to what it sees as the 
applicable law and precedent. While we have considered the entire 
record, we believe the following discussion—consisting of summaries 
of the plaintiff’s key contentions and our comments on each—is 
sufficient. 

ADVO: The Economy Act of 1932, June 30, 1932, 47 Stat. 382, 
implicitly required DOC to perform a comparative analysis of the 
costs of the ADVO proposal versus the costs of performing the work 
within the Government. 

Comment: Section 601 of the Economy Act of 1932, 31 U.S.C. 
§ 686(a) (1976), states essentially that an executive department or 
independent establishment within the Government, or any bureau or 
office thereof, may place orders for certain supplies or services with 
any other such entity if various conditions are satisfied and provided, 
“That if such work or services can be as conveniently or more cheaply 
performed by private agencies such work shall be let by competitive 
bids to such private agencies.” Section 601 covers both the inter- and 
intra-departmental furnishing of work or services on a reimbursable 
basis when not otherwise specifically authorized by statute. See gen- 
erally Washington National Airport, et al., 57 Comp. Gen. 674 (1978). 

In our opinion, section 601 of the Economy Act has no applicability 
to the present case. As far as performance of work within DOC is con- 
cerned, there is no indication in the record that this is being accom- 
plished by intra-departmental order on a cost-reimbursable basis, (In 
other words, the Census Bureau has not issued a purchase order to 
some other bureau or office within DOC for the performance of the 
APOC work in lieu of procuring the same work from the private sec- 
tor.) Even if section 601 were applicable to the present case, it must 
be noted that it refers to procuring work from the private sector by 
competitive bidding. DOC’s attempt to conduct a competitive pro- 
curement under RFP 7-35080 has shown that there is only one inter- 
ested prospective contractor for the APOC work—ADVO. Sustaining 
ADVO’s position based upon the section 601 proviso would not result 
in the competition envisioned by the statute, but in a de facto sole- 
source award. 

Further, insofar as any agreement between DOC and the Postal 
Service is concerned, it must be noted that section 601 does not apply 
to the Postal Service. See 39 U.S.C. § 410 (1976), which provides in 
part that “* * * no Federal law dealing with public or Federal con- 
tracts, property, works, officers, employees, budgets, or funds * * * 
shall apply to the exercise of the powers of the Postal Service.” 39 
U.S.C. § 410 includes certain exceptions to this broad exemption but 
section 601 of the Economy Act is not among them. 
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Further, 39 U.S.C. § 411 (1976) provides: 


Executive agencies * * * are authorized to furnish property, both real and 
personal, and personal and nonpersonal services to the Postal Service, and the 
Postal Service is authorized to furnish property and services to them. The 
furnishing of property and services under this séction shall be under such terms 
and conditions, including reimbursability, as the Postal Service and the head 
of the agency concerned shall deem appropriate. 

The statutory language makes no reference to a requirement for 
comparison of the costs of an executive agency—Postal Service agree- 
ment for the furnishing of property or services and the costs of pro- 
curing such property or services from the private sector. It appears to 
confer broad discretion on executive agencies insofar as determining 
the appropriateness of entering into such arrangements with the Postal 
Service is concerned. 

For the foregoing reasons, we see no merit in the plaintiff’s argu- 
ment that DOC is violating 31 U.S.C. § 686 (a). 

ADVO: FPR § 1-2.404-1 governs the cancellation of Government 
contract solicitations. Although FPR § 1-2.404-1 by its terms ad- 
dresses cancellations of invitations for bids, GAO decisions recognize 
that it also governs cancellations of negotiated procurement 
solicitations. 

Comment: As ADVO recognizes, the language of FPR § 1-2.404-1 
is directed only at cancellations of solicitations in formally advertised 
procurements. Our Office has noted in various cases that the principles 
reflected in FPR § 1-2.404-1 (and the corresponding provision in the 
Armed Services Procurement Regulation (ASPR)) may be equally 
applicable to cancellations of RFP’s. See, for example, California 
Stevedore and Ballast Company, B-186873, January 24, 1977, 77-1 
CPD 47 (RFP cancellation considered in light of ASPR § 2-404.1 
(1975) principle that IFB can be cancelled where all bids are at un- 
reasonable prices) and Microfilm Communication Systems, Incor- 
porated, B-180465, September 4, 1974, 74-2 CPD 140 (FPR § 1-2.404- 
1(b) (2) principle that IFB can be canceled where supplies or services 
are no longer required applied to RFP cancellation). 

ADVO’s assertion, however, that FPR § 1-2.404-1 “governs” the 
cancellation of RFP’s is an overstatement. As already noted, the FPR’s 
are silent on the specific subject of canceling RFP’s. The propriety of 
such cancellations is reviewed on a case-by-case basis. We have indi- 
cated that the possible justifications for canceling an RFP are not 
necessarily limited to the grounds stated in FPR § 1-2.404-1 or ASPR 
§ 2-404.1. See Federal Leasing, Inc., 54 Comp. Gen., supra, at 877. 

ADVO: FPR § 1-2.404-1 and numerous GAO decisions make clear 
that the Government must establish a “compelling reason” in order 
to justify canceling a solicitation. 

Comment: The Government is required to have a compelling reason 
to reject all bids in a formally advertised procurement basically be- 
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cause of the evils inherent in the public exposure of bidders’ prices 
and the resultant creation of an auction atmosphere in a resolicita- 
tion for the same or similar requirements. See generally 52 Comp. Gen. 
285 (1972). 

In a negotiated procurement there is normally no public disclosure 
of the proposals which are received. In addition, in the present case 
the Government plans to perform the work in-house and there is no 
resolicitation in which ADVO might be disadvantaged vis-a-vis other 
competitors. ADVO’s repeated citation, therefore, of cases applying 
the “compelling reason” standard to cancellations of IF'B’s is not ger- 
mane to the inquiry whether DOC acted unreasonably or irrationally 
in canceling the present RFP. 

ADVO: FPR §§ 1-2.404-1(b), 1-3.302(c) and 1-3.305 required 
DOC, prior to canceling the RFP, to make a written determination 
setting out the facts and circumstances justifying the decision to 
cancel. No such written determination was made. 

Comment: As already discussed, FPR § 1-2.404-1 applies by its 
terms only to cancellations of IFB’s, FPR § 1-3.302 states in pertinent 
part: 

* * * ([T}he following determinations in connection with the negotiation of 
eontracts are required to be made in writing supported by written findings as 
specified in § 1-3.305: 

a + * * * om * 

(c) The determination required by section 303 (b) of the Act (41 U.S.C. 253(b) ) 
that it is in the public interest to reject all bids; * 

We believe FPR § 1-3.302(c) is referring to the situation where a 
negotiated procurement is initiated after all bids have been rejected in 
an advertised procurement. See FPR § 1-3.214. This has nothing to 
do with the situation in the present case where a negotiated procure- 
ment was initiated and the agency ultimately decided to terminate 
negotiations with the sole remaining offeror and cancel the RFP. We 
see no violation by DOC of the aforementioned sections of the FPR’s 
in the present case. 

ADVO: An agency’s failure to comply with OMB Circular A-76 is 
an independent basis for judicial review when raised by a disappointed 
bidder. 

Comment: OMB Circular No, A-76, issued March 3, 1966, revised 
August 30, 1967, October 18, 1976, and June 13, 1977, describes itself 
as containing: 

* * * basic policies to be applied by executive agencies in determining whether 
commercial and industrial products and services used by the Government are 
to be provided by private suppliers or by the Government itself * * *. 

By way of background, our Office’s position on protests alleging vio- 
lations of the circular was stated as follows in B-161862, September 14, 
1967: 
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The question whether a department or establishment of the Executive branch 
of the Government may properly perform “in house” the type of operations here 
concerned, or should contract with commercial companies for such services, is 
not covered by any specific statute of which we are aware, or regulation or in- 
struction issued pursuant thereto, which would place the resolution of such 
questions within the decision functions of the General Accounting Office. The 
directives incorporated in Bureau of the Budget Circular No. A-76, are matters 
of Executive policy, prescribed by the Bureau of the Budget as the agent of. the 
President designated by Executive Order No. 8248 of September 8, 1939, to assist 
the President in the formulation and administration of the fiscal program of the 
Government and to advise the executive departments and agencies in the areas 
of administrative organization and practice, See 43 Comp. Gen. 217; also 42 
Comp. Gen. 640, wherein we concluded, in reference to the predecessor Bureau of 
the Budget Bulletin No. €0-2, as follows: 

“Thus, the propriety of a determination by an executive agency as to whether 
services or products should be obtained under contract with private enterprise 
or through the use of Government-owned facilities is not a matter permitting of 
a ruling in terms of legal rights and responsibilities. We therefore find no legal 
basis for objection to the proposed administrative action, and we must decline 
to rule upon the policy question involved, which we deem to be a matter for 
resolution within the executive branch.” 

To our knowledge, the Federal courts have not explicitly held that 
OMB Circular A~-76 is enforceable-in a private civil action filed by a 
disappointed bidder or offeror. None of the authorities cited by ADVO 
directly so hold. American Federation of Government Employees v. 
Dunn, 561 F. 2d 1310 (9th. Cir., 1977) and American Federation of 
Government Employees v. Hoffmann, 427 F. Supp. 1048 (N.D. Ala., 
1976) were unsuccessful suits by labor organizations attempting to 
prevent contracting-out of services. In Dwnn, the court pointed out 
that, unlike a disappointed bidder, the appellants were not within the 
zone of interest protected by the Service Contract Act and therefore 
lacked standing. In Hoffmann, the court pointed out that cases in- 
volving complaints by disappointed bidders concerning the bidding 
and award process prescribed by ASPR were an exception to the 
normal proscription against judicial interference in the procurement 
process, but that the facts of the plaintiff’s case did not involve dis- 
appointed bidders or any fairly comparable situation. In addition, 
ADVO cites the apparently unreported opinion in J.4.7.S. 
Waescherie-Gmbh v. Stetson, Civil Action No. 77-1901 (D.D.C., 
November 11, 1977), as stating merely that, in the event of a failure to 
follow “OMB and DOD regulations” by the Air Force in the future, 
the court would have jurisdiction to enjoin the providing of mess at- 
tendant services in-house. It appears to us that these precedents offer 
only very limited support—either by implication or possibly in dicta— 
for the proposition that a disappointed bidder or offeror has a cause of 
action for violation of the circular. 

ADVO has argued that the circular must be read in conjunction with 
the Eccnomy Act, supra, and the Office of Federal Procurement Policy 
(OFPP) Act, 41 U.S.C. § 401 (1976). As discussed supra, the Economy 
Act is not applicable to the present matter. As far as the OF PP Act is 
concerned, the 1966 circular and the first revision in 1967 were issued 
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prior to the existence of OF PP. The OF PP Act was enacted in 1974 
and authorizes the OF PP Administrator to prescribe policies, regula- 
tions, procedures, and forms in accordance with applicable law which 
sha.l be followed by executive agencies in their procurement of cer- 
tain goods and services, See 41 U.S.C. § 405. The 1976 and 1977 revi- 
sions to the circular followed, which essentially dealt with retirement 
costs of Federal employees as a factor in comparative cost analyses. 
To our knowledge, the Administrator has never issued the 1966 circu- 
lar, as revised, as a binding policy or regulation under the authortiy 
of 41 U.S.C. § 405. 

We note that on March 29, 1979, a complete revision of the circular, 
replacing the 1966 circular and all subsequent amendments, was an- 
nounced by OF PP and OMB and will presumably become effective in 
the near future. It is unnecessary to consider the legal status of the 
new circular as the events at issue here preceded it. However, as a 
matter of information section 11 of the new circular provides a pro- 
cedure for appealing determinations made by agencies under it, and 
states in part: “This procedure does not authorize an appeal outside 
the agency or a judicial review.” 

In our opinion, the edition of the circular in question here does not 
create a private right of action in a disappointed bidder or offeror. 
Initially, our Office’s view, as indicated supra, has consistently been 
that Executive orders or directives which are not specifically author- 
ized by statute and which are essentially directed at insuring the ef- 
ficient operation of the Executive branch are matters of executive 
policy and do not have the force and effect of law. In accord with this 
view is Independent Meat Packers Ass’n. v. Butz, 526 F. 2d 228 (8th 
Cir., 1975), cert. denied, 424 U.S. 966 (1976), where it was held that 
a district court erred in holding that the Secretary of Agriculture had 
failed to comply with OMB Circular A-107. The circular implemented 
an executive order which the court found was not authorized by statute 
but rather was intended primarily as a managerial tool to implement 
the President’s personal economic policies. 

A somewhat similar result occurred in Manhattan-Brona Postal 
Union v. Gronouski, 350 F. 2d 451 (D.C. Cir., 1965), cert. denied, 382 
U.S. 978 (1966), where postal employees tried unsuccessfully to enforce 
an executive order not issued pursuant to statute which directed agen- 
cies to recognize employee organizations selected by a majority of em- 
ployees. The court held that the Executive order represented a formu- 
lation of broad policy which imposed no hard and fast directives on 
the many different kinds of Federal employees, found no violation of 
the order in the way the Postmaster General applied it in the particular 
circumstances involved, and said that, even if the Postmaster General’s 
action was not in compliance with the order, it did not follow that the 
appellants could obtain judicial intervention. 
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Moreover, in the present case, even if OMB Circular A-76 had the 
force and effect of law, it does not expressly grant a private right of 
action and the inference of such a right is not undertaken lightly. 
Acevedo v. Nassau County, New York, 500.F. 2d 1078 (2d. Cir., 1974). 
The circular contains seemingly mandatory provisions as to what 
executive agencies “must” or “shall” do in deciding whether to perform 
work in-house or contract out and goes into some detail as to how cost 
comparisons are to be conducted. Notwithstanding this ostensibly pre- 
cise and binding quality, the circular, like the executive order con- 
sidered in Manhattan-Bronx Postal Union, is obviously a broad policy 
formulation, containing considerable precatory language and leaving 
a range of discretion to individual agencies as to how its provisions 
should be applied in any particular situation. For example, in the cir- 
cular’s various directions to executive agencies, the word “should” ap- 
pears in excess of 40 times and the word “may” in excess of 10 times. 

It is our view that to hold the circular gives a disappointed offeror an 
implied right of action would be a highly significant development, the 
consequences of which cannot be accurately predicted. Since the cir- 
cular’s preference is for contracting out as opposed to in-house per- 
formance, numerous suits by private parties asserting that various in- 
house Government activities should be contracted out are certainly 
conceivable. 

Considering all the foregoing circumstances, it is our opinion that 
ADVO does not have a right of action under OMB Circular A-76. 

ADVO: DOC’s violation of OMB Circular A-76 is the best evidence 
of the unlawful cancellation of the RFP in violation of FPR § 1-2.404— 
1, because, in the absence of a proper cost analysis, there is simply no 
basis for concluding that ADVO’s proposed price was unreasonable. 
The factual issue of whether a valid cost analysis preceded the cancella- 
tion has already been decided, because the court has stated it certainly 
appears that an adequate determination was not made that the work 
could be performed at less expense within the Government. 

Comment: FPR § 1-2.404-1, as already indicated, is not directly ap- 
plicable. Moreover, whether a “violation” of the circular occurred is not 
the issue. The issue is whether, in light of pertinent precedent, DOC’s 
action in terminating negotiations with ADVO and canceling the RFP 
is shown to be totally unreasonable or irrational. This is a heavy bur- 
den for a plaintiff or protester to bear, because the agency reserved the 
right in the RFP to reject any and all offers and it is well established 
that the contracting agency enjoys a broad range of discretion in 
deciding whether to cancel an RFP. 

ADVO’s case is based, in large measure. on the theory that. since 
DOC has failed to substantiate its $5 million estimate for doing the 
work within the Government, it necessarily follows that DOC has 
no reasonable basis for determining that ADVO’s offer of about $5.8 
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million was unreasonably high and therefore that the agency erred 
_ In terminating negotiations. ‘This theory is based upon several faulty 
premises. 

The first premise is that ADVO.and DOC are in competition to per- 
form the APOC work and that, while ADVO has substantiated the 
merits of its proposal, DOC has not substantiated the merits of its. 
DOC, however, is the contracting agency, not an offeror. It is funda- 
mental in negotiated procurement that the burden is, initially, on 
each offeror to affirmatively demonstrate the merits of its proposal. 
The merits of a proposal are not automatically assumed and it is not 
up to the contracting agency to prove that the proposal is unsatis- 
factory or that some other alternative is better than the proposal. See 
Julie Research Laboratories, Inc., 55 Comp. Gen, 374, 383-384 (1975), 
75-2 CPD 232. What ADVO has done in the present case is to reverse 
this burden and to assert that it is up to DOC to prove by a preponder- 
ance of the evidence that its “proposal” is better than ADVO’s. 

Related to this is the erroneous premise that the only possible justi- 
fication for terminating negotiations with ADVO in the present case 
would be a fully supported determination by DOC which demonstrates 
convincingly that ADVO’s proposal is unreasonably high in price. In 
this connection, we believe it is extremely important to bear in mind 
ADVO’s posture in this procurement—that of the sole offeror to per- 
form the APOC work. ADVO is a party seeking a de facto sole-source 
award, 

In this regard, our decision in Telectro-M ek, Inc., B-185892, July 26, 
1976, 76-2 CPD 81, is pertinent. There, the Navy experienced difficulty 
in obtaining “cost or pricing data” (a breakdown of an offeror’s price 
into separate cost elements checked by the agency to verify price rea- 
sonableness) from a sole-source supplier. Ultimately, the Navy inves- 
tigated and found another supplier offering a lower price and awarded 
it a sole-source contract. We denied the protest and Telectro-Mek was 
unsuccessful in subsequent litigation (7electro-Mek, Ine. v. Midden- 
dorf, D.D.C.,- Civil Action No. 76-736, unreported opinion, Decem- 
ber 9, 1976). 

ADVO points out that its September 1977 proposal was prepared 
in a competitive environment and that it furnished cost or pricing 
data in its December 1, 1978, proposal. In addition, DOC in the present 
case does not have a lower-priced offer from another supplier. Balanced 
against these considerations, however, is the fact that ADVO has 
never, as far as we can determine, presented anything which could be 
described as a genuine proposal for the reduced APOC requirements. 
The December 1, 1978, proposal, which is in excess of $12 million, was 
submitted before the scope of the work was reduced. The purported 
“offers” for the reduced work of about $6 million on January 11, 1979, 
and $5.9 million on January 14, 1979, were mere oral statements. As 
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for the written offer of about $5.8 million dated January 24, 1979, in 
our opinion it is impossible to tell what DOC would have been con- 
tracting for and on what terms and conditions had it accepted this 
“proposal.” The letter does not state it is being furnished in response 
to the RFP or any identifiable statement of DOC requirements. 

The issue, then, as we see it, is whether DOC was acting in a totally 
unreasonable or irrational fashion in breaking off negotiations with 
ADVO in a situation where 

— it had received a formal proposal (December 1, 1978) from a sole 

offeror but had never completed its audit of the cost data associ- 
ated with that proposal 

—it had reduced the work requirements 

—it had made at least some attempt to estimate what it would 

cost to perform the reduced requirements within the Governmeat 
(January 10, 1979) 

—it had never received any formal offer for the reduced require- 

ments from the sole offeror 

—it believed its in-house costs would be lower than the cost of the 

informal “offers” it was receiving from the sole offeror, and 

—it was becoming increasingly concerned about the amount of time 

being consumed in definitizing which party would perform the 
work, 

We believe it is difficult to say that the agency was being totally un- 
reasonable in deciding to cancel the RFP in these circumstances, As for 
the court’s statement that an adequate determination of in-house costs 
was not made by DOC, we believe this statement was made in the con- 
text of ADVO’s legal arguments that OMB Circular A-76, the Econ- 
omy Act, and various provisions of the FPR’s required certain cost 
analyses by DOC, The court noted that ADVO’s legal arguments were 
highly technical and did not conclusively rule on them. 

ADVO has also argued that after-the-fact rationalizations about 
possible addi‘ional grounds for canceling the RFP should not be given 
any weight. Our approach is to look to whether, in light of the record, 
the agency’s action has any basis supporting it, not simply to examine 
the basis which the agency advanced at the time it took the action. See, 
for example, 7'osco Corporation, B-187776, May 10, 1977, 77-1 CPD 
329. 

The foregoing is not to say that DOC’s conduct of the procurement 
should be regarded as a model of effective negotiated procurement 
procedure. The reduction of the scope of the work appears to have 
been substantial and should have been issued in the form of a written 
amendment to the RFP. The lack of a written request for a “best and 
final” offer from ADVO was another deficiency in this procurement. 
Oral requests of this nature generate misunderstandings which pro- 
duce litigation. Cf. Kappa Systems, Inc., 56 Comp. Gen. 675, 684-686 
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(1977), 77-1 CPD 412, and decisions discussed therein. In addition, a 
conclusion that DOC’s cancellation of the RFP is not legally objec- 
tionable or that it meets a minimum standard of legal sufficiency should 
not be confused with a conclusion that the decision to perform APOC 
within the Government represents a wise management decision as a 
matter of policy. 

ADVO: By not following OMB Circular A~76, DOC has deviated 
from established procurement policy within the meaning of FPR 
§ 1-1.009-1(e) and there is no evidence that DOC has complied with 
FPR § 1-1.009-2 which sets forth specific procedures for authorizing 
deviations. 

Comment: FPR §1-1.009 deals with “deviations,” which FPR 
§ 1-1.009-1(e) describes as including a situation “When a policy or 
procedure is prescribed, use of any inconsistent policy or procedure.” 

We believe this provision is referring to policies or procedures con- 
tained in the various sections of the FPR’s, not to all other procure- 
ment policies or procedures in existence. This is clear from a reading of 
FPR § 1-1.009 as a whole and also from the specific reference in FPR 
§ 1-1.009-2 to “* * * deviations from the Federal Procurement Regu- 
lations * * *.” OMB Circular A-76 is not part of the FPR’s. 

ADVO: DOC cannot rely on a claim that “urgency” precludes re- 
opening negotiations with ADVO when the existence of any urgency 
was created by DOC’s own extensive delay in evaluating the APOC 
proposals. 

Comment: In Datapoint Corporation, B-186979, May 18, 1977, 77-1 
CPD 348, cited by ADVO in this connection, the question was whether 
reopening negotiations was a practicable remedy where the Govern- 
ment had made an improper award by accepting a nonconforming 
proposal. In Minjares Building Maintenance Company, 55 Comp. 
Gen. 864 (1976), 76-1 CPD 168, the question was whether negotiations 
should have been reopened to incorporate a new Service Contract Act 
wage determination in order to assure that all offerors were competing 
on an equal basis. Neither case is particularly apposite here as the pres- 
ent case does not involve an improper award to another offeror or the 
question whether ADVO was accorded an equal opportunity to com- 
pete vis-a-vis other offerors. DOC and the Postal Service are not 
“offerors.” 

ADVO: It is clear that the contracting officer never made any inde- 
pendent determination of the propriety of canceling the RFP, but 
merely complied with the Census Bureau’s desires. 

Comment: The record shows that a Census Bureau official, by mem- 
orandum dated January 18, 1979, “requested” the contracting officer 
to advise ADVO that the RFP was canceled. The fact that this may 
have initiated the action which led to the cancellation does not establish 
that the contracting officer did not make his own independent deter- 
mination before carrying out the cancellation itself. The contracting 
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officer’s January 18, 1979, notice of cancellation to ADVO does not 
state that he was taking the action based on instructions from some- 
one else. 

ADVO: DOC failed to conduct meaningful discussions with ADVO 
in violation of FPR §§ 1-3.804 and 1-3.805-1(a). DOC’s ultimatum 
that ADVO perform the APOC contract at the same price as DOC’s 
estimate was not negotiations but “procurement blackmail.” 

Comment: The Government may disclose its estimate to an offeror 
during negotiations and use it as a negotiating tool. Airflote, Inc., 
B-181701, November 6, 1974, 74-2 CPD 242. Moreover, the FPR’s 
do not prohibit the Government from telling an offeror its price 
is considered to be too high nor do they proscribe hard bargaining by 
the Government. None of the decisions cited by ADVO in this con- 
nection support its contention that DOC violated the FPR’s. 

ADVO: DOC acted unreasonably in giving ADVO less than one 
working day within which to submit its offer on substantially revised 
requirements. 

‘Comment: The plaintiff’s argument on this point is undercut by 
several factors. First, ADVO admits that it knew as early as December 
19, 1978, that the scope of the work might be reduced. Second, ADVO 
states that in the January 11, 1979, meeting it made an offer to per- 
form the reduced work. Third, ADVO on at least one occasion. has 
questioned whether DOC in fact ever established a best and final offer 
deadline of 3 p.m. on January 12, 1979. Fourth, ADVO made what it 
describes as revised offers several times after January 12 and these 
were apparently given some consideration by the contracting agency. 
Fifth, ADVO continually stresses its unique knowledge and expertise 
and alleges it knows more about performing the APOC work than 
DOC does. 

Considering all these circumstances, we have difficulty seeing any 
prejudice to ADVO. It should be noted that in a number of cases best 
and final offers have been requested within extremely tight time limits. 
See 50 Comp. Gen. 202, 205 (1970) ; Martin Widerker, Eng., 55 Comp. 
Gen. 1295 (1976), 76-2 CPD 61. Finally, the cases cited by ADVO are 
not in point. 45 Comp. Gen. 651 (1966) involved an advertised pro- 
curement. In ABC Food Service, Inc., B-181978, December 17, 1974, 
74-2 CPD 359, the issue involved one offeror’s failure to receive the 
request for best and final offers due to the Government’s error. Here, 
though the agency did not follow proper procedures in closing out 
negotiations, ADVO knew enough to know they were being closed out. 

ADVO: FPR § 1-3.802(c) (2) (FPR amend. 194, September 1978) 
requires that RFP’s state the relative importance of cost, technical and 
other factors and GAO decisions have held that, when such factors are 
changed, offerors must be given an opportunity to submit revised pro- 
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posals. The present RFP weighted cost at only 20 percent in relation 
to the other factors. In canceling the RFP, DOC made cost the sole 
evaluation criterion without giving ADVO the opportunity to submit 
a revised proposal. 

Comment: The authorities relied on by ADVO in this connection, 
like others it cites, deal essentially with ensuring an equal opportunity 
to compete for all offerors participating in an ongoing negotiated pro- 
curement. The cancellation of the RFP did not result in the evaluation 
factors being changed to the advantage of some offerors without 
ADVO having the opportunity to compete based upon the revised 
factors. With the termination of negotiations with ADVO, there was 
no longer any ongoing procurement and, as discussed elsewhere, DOC 
and the Postal Service are not “offerors” in competition with ADVO. 

ADVO: The Postal Service stands on the same footing vis-a-vis 
both DOC and ADVO as any private competitor. 41 U.S.C. § 23 
(1976). The Postal Reorganization Act of 1970, 39 U.S.C. § 101 e¢ seg. 
(1976), makes clear that Congress intended the Postal Service to be an 
independent establishment with powers equivalent to a private busi- 
ness enterprise. 

Comment: 41 U.S.C. § 23 states in pertinent part: 

All orders or contracts * * * placed with Government-owned establishments 
shall be considered as obligations in the same manner as provided for similar 
orders or contracts placed with commercial manufacturers or private 
contractors * * *. 

The statute deals with the subject of whether an order or contract 
of the type described constitutes as obligation of appropriated funds. 
‘The issue, however, is not whether a DOC order to the Postal Service 
would be an obligation but the Postal Service’s status as a recipient 
of such an order. Aside from 41 U.S.C. § 23, ADVO cites decisions 
from the 2nd., 3rd., 7th., and 8th. Circuits holding that the Postal 
Service is not immune from state garnishment proceedings. In this 
regard, the fact that the Postal Service might be treated as a private 
business enterprise for some purposes does not establish that it is like 
a private business enterprise for all purposes. If Congress in enacting 
the Postal Reorganization Act of 1970 had intended that the Postal 
Service be like any private bidder or offeror when offering to perform 
work for an executive agency, the provision in the Act codified at 39 
U.S.C. § 411, supra, would be meaningless surplusage. In addition, 
FPR § 1-1.209 defines “procurement” as the acquisition of property or 
services from “non-Federal sources” and 39 U.S.C. § 201 states that the 
Postal Service is “an independent establishment of the executive branch 
of the Government of the United States.” 

ADVO: DOC violated FPR § 1-3.805-1(d) by failing to give 
ADVO the opportunity to submit a revised proposal after reducing the 
scope of the APOC work in January 1979. This action is particularly 
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egregious because the Postal Service is being given the opportunity 
to submit a proposal on the revised requirements. 

The regulation states in pertinent part : 

When, during negotiations, a substantial change occurs in the Government’s 
requirements or a decision is reached to relax, increase, or otherwise modify 
the scope of the work or statement of requirements, such change or modification 
shall be made in writing as an amendment to the request for proposals, and a 
copy shall be furnished to each prospective contractor. f 

As far as changes in the Government’s requirements prior to the 
termination of negotiations with ADVO are concerned, ADVO does 
not deny that it received what DOC calls a “preliminary outline” of the 
revised requirements on or about December 19, 1978, nor that it re- 
ceived what DOC calls a “complete outline” during the January 11, 
1979, meeting. As discussed supra, we believe the reduction in the 
scope of the work should have been issued as a written amendment to 
the RFP. However, as also previously discussed, it is difficult to see 
prejudice to ADVO where it was aware of the revision in the Gov- 
ernment’s requirements and submitted what it describes as revised 
offers in response to the revised requirements. In any event, FPR 
§ 1-8.805-1(d) is primarily directed at insuring an equal opportunity 
to compete among offerors in an ongoing negotiated procurement. 
See, in this regard, /nternational Finance and Economics, B-186939, 
January 27, 1977, 77-1 CPD 66 (level of effort in RFP substantially 
reduced without any amendment to RFP or notice to offerors) ; Com- 
putek, Inc., et al., 54 Comp. Gen. 1080 (1975), 75-1 CPD 384 (signifi- 
cant changes in quantity and other terms and conditions made during 
negotiations with one offeror were not communicated to other offerors). 

As far as any other changes in the Government’s requirements after 
negotiations with ADVO were terminated, the Postal Service, as al- 
ready indicated, is not a prospective contractor or offeror within the 
meaning of the regulations. Thus, the numerous cases cited by ADVO 
in support of the proposition that all offerors in a negotiated procure- 
ment should have an equal opportunity to compete and to submit 
revised proposals in response to changes in the Government’s require- 
ments (e.g. Computek, supra) are inapposite. FPR § 1-3.805—1(d) does 
not require that changes in requirements made after negotiations with 
a sole offeror have been terminated and the Government has decided 
to proceed with the work in-house be issued as a written amendment to 
the RFP and that the sole offeror be provided with an opportunity to 
submit another revised proposal. 

ADVO: DOC is seeking the furnishing of certain services by the 
Postal Service, but did not publicize this procurement as required by 
FPR § 1-1.1001. 

Comment: For reasons already indicated, the “procurement” in ques- 
tion is not a procurement within the meaning of the FPR’s. 

ADVO: DOC’s sole-source procurement from the Postal Service vio- 
lates FPR § 1-3.210(a) (1) because more than one source is available 
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to furnish the services. DOC failed to prepare a determination and 
findings as required by FPR § 1-3.210(b). 

Comment: For reasons already discussed, these regulations and the 
numerous decisions cited by ADVO dealing with sole-source procure- 
ments are inapplicable to DOC’s “procurement” of services from the 
Postal Service. 

VI. Conclusion 


Based on the record before us, we find no substantive violations of 
applicable law and regulations by DOC in terminating negotiations 
with ADVO, canceling the RFP and proceeding to perform the work 
within the Government. 


[B-194400] 


Appropriations—Obligation—Interagency Agreement 


Fiscal year 1978 funds obligated by Bureau of Alcohol, Tobacco and Firearms 
under Economy Act agreement with Air Force must be deobligated at the end of 
ot fiscal year 1978 to extent that Air Force has not incurred valid obligations 
under agreement during fiscal year. Air Force has validly obligated funds only 


to extent that performance by contractor satisfies bona fide need of fiscal year 
1978. 


Departments and Establishments—Services Between—Reimburse- 
ment—Research and Development Costs 

Under Economy Act agreement providing that contractor of Air Force is to pro- 
vide research and development work and technical support to Bureau of Alcohol, 
Tobacco and Firearms, with Air Force paying for work and then being reim- 
bursed by Bureau, only work actwally performed by contractor during fiscal year 


1978 satisfies bona fide need of that year. Work done by contractor during fiscal 
year 1979 may not be paid for from fiscal year 1978 funds. 


In the matter of Bureau of Alcohol, Tobacco and Firearm—Pay- 
ments Under Interagency Agreement, April 27, 1979: 


This decision is in response to an inquiry from an authorized certify- 
ing officer of the Bureau of Alcohol, Tobacco and Firearms (Bureau), 
Department of the Treasury, seeking our opinion on whether a voucher 
may be legally certified for payment. The voucher, submitted by the 
Space and Missile Systems Organization, United States Air Force 
(Air Force), seeks reimbursement, to be charged against fiscal year 
1978 funds, for expenditures incurred through January 31, 1979, under 
an interagency agreement between the Bureau and the Air Force. For 
the reasons indicated below, it is our opinion that the voucher may 
not be certified for payment from fiscal year 1978 funds. 

The interagency agreement (designated Tatf-78-B-117 and accepted 
by the Air Force on September 23, 1977) states that it was entered 
into under the authority of the Economy Act of 1932, as amended, 31 
U.S.C, § 686 (1976). Under the agreement, Aerospace Corporation, 
pursuant to a cost-plus-a-fixed fee contract with the Air Force, was to 
perform research and development work and provide technical support 
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to the Bureau in connection with the National Explosives Tagging 
Program. The Air Force was to pay Aerospace for this work, and was 
to be reimbursed by the Bureau. 

The agreement indicated that the estimated cost of the work to be 
done by Aerospace during fiscal year 1978 was $2,025,000, and that the 
Bureau was obligating $225,000 of fiscal year 1977 funds and $1,800,000 
of fiscal year 1978 funds to cover this estimated cost. ‘The agreement 
specified that the period of performance by Aerospace was to be Octo- 
ber 1, 1977, through September 30, 1978. 

Another interagency agreement between the Bureau and the Air 
Force, designated Tatf-79-3, was accepted on October 2, 1978. Under 
this agreement Aerospace Corporation was to continue its work for the 
Bureau for the period October 1, 1978, through September 30, 1979. 
The Air Force was to pay Aerospace for this work and was to be reim- 
bursed from the Bureau’s fiscal year 1979 funds. The estimated cost of 
the work to be performed by Aerospace during fiscal year 1979 was 
stated to be $1,500,000. 

The voucher seeks reimbursement under the fiscal year 1978 inter- 
agency agreement for work done by Aerospace Corporation during 
fiscal year 1979. The certifying officer asks the following specific 
question : 

Since the performance period is fixed as 10/1/77 through 9/30/78 by the agree- 
ment is it permissible to use a one year appropriation obligated on 9/30/78 and 
prior to pay for research and development services received during January 
1979 * * * or should the obligation balance on September 30, 1978 covering re- 
search and development work not yet performed as of that date be deobligated? 

Section 601 of the Economy Act of 1932, as amended, 31 U.S.C. § 686 
(1976), provides that one Federal agency may place orders with 
another Federal agency for materials, supplies, equipment, work, or 
services, and may pay for such orders either in advance or by reim- 
bursement upon performance. The statute permits the Department of 
the Treasury, and four other named agencies, to place such orders even 
though the requisitioned Federal agency can only fulfill the order by 
contracting with a nongovernmental source. 

All orders placed-under the authority of the Economy Act are subject 
to the limitation contained in section 1210 of the General Appropria- 
tions Act, 1951, 31 U.S.C. § 686-1 (1976), which provides: 


No funds withdrawn and credited pursuant to section 686 of this title, shall be 
available for any period beyond that provided by the Act appropriating such 


funds. 

Under this provision, fiscal year appropriations obligated by Economy 
Act agreements must be deobligated at the end of the fiscal year, to the 
extent that the performing agency has not completed performance or 
incurred valid obligations under the agreement during the fiscal year. 
See HUD-Corps of Engineers Flood Insurance Studies, B-167790, 
September 22, 1977; Interagency Agreement—Administrative Office of 
the U.S. Courts, 55 Comp. Gen. 1497, 1499 (1976) ; 89 ¢d. 317, 318-19 
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(1959) ; 34 zd. 418, 421-22 (1955). See generally, 31 Comp. Gen. 83 
(1951). In the present case, the fiscal year 1978 funds, obligated by the 
Bureau in fulfillment of the 1978 interagency agreement, should have 
been deobligated at the end of fiscal year 1978 to the extent that the Air 
Force had not incurred valid obligations under the agreement. 

The work done by Aerospace for the Bureau was performed as part 
of a contract between Aerospace and the Air Force. It is therefore nec- 
essary to determine whether, under this contract, the Air Force validly 
obligated fiscal year 1978 funds for work performed and to be paid for 
during fiscal year 1979. 

Section 1 of the Surplus Fund-Certified Claims Act of 1949, 31 
U.S.C. § 712a (1976), provides that one-year funds may be used only 
to pay for expenses incurred during the fiscal year or to fulfill contracts 
properly made within the fiscal year. In interpreting this statute, we 
have long held that in order to obligate a fiscal year appropriation for 
payments to be made in a succeeding year, the contract imposing the 
obligation must not only have been made within the fiscal year to be 
charged, but the contract must also have been made to meet a bona fide 
need of that fiscal year. #.g., 38 Comp. Gen. 57, 61 (1953). It follows 
that the Air Force has validly obligated funds under the 1978 inter- 
agency agreement only to the extent that performance by Aerospace 
Corporation meets a bona fide need of fiscal year 1978. 

As we stated above, the fiscal year 1978 interagency agreement speci- 
fies that Aerospace Corporation is to perform over the period Octo- 
ber 1, 1977, through September 30, 1978. Attached to the agreement is 
a Statement of Work, which, we assume, became part of the Aerospace 
contract with the Air Force. The Statement of Work sets forth the gen- 
eral objectives of the work Aerospace was to perform and also the 
specific tasks for fiscal year 1978 “to be completed prior to Septem- 
ber 30, 1978.” These tasks are for the most part continuations of the 
work Aerospace had performed for the Bureau under a fiscal year 1977 
agreement. As part of the work, Aerospace was to submit to the Bureau 
monthly progress reports and statements of costs incurred. In addition, 
it was to submit, by September 1, 1978, a draft final report which was to 
document and summarize the results of the work accomplished during 
the year. 

The fiscal year 1979 interagency agreement stated that the period of 
performance was to be October 1, 1978, through September 30, 1979. It 
contained a Statement of Work which was nearly identical to that in 
the fiscal year 1978 agreement, except that it set forth specific tasks 
“to be completed prior to September 30, 1979.” Under the 1979 agree- 
ment, Aerospace was to submit its draft final report to the Bureau by 
September 1, 1979. 

As we view the interagency agreements, and the resulting contrac- 
tual provisions between Aerospace and the Air Force, the 1978 agree- 
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ment covered whatever work was actually performed by Aerospace 
during fiscal year 1978, and the 1979 agreement covers whatever work 
is actually performed during fiscal year 1979. Under the 1978 agree- 
ment, the Bureau obligated funds to pay the estimated cost of work to 
be performed by Aerospace during fiscal year 1978 only. Funds to pay 
for work to be:performed during fiscal year 1979 were obligated by the 
1979 agreement. Therefore, only the work performed by Aerospace 
during fiscal year 1978 was done under the 1978 agreement and satis- 
fied a bona fide need of fiscal year 1978. Work performed during fiscal 
year 1979 was done under the 1979 agreement, and does not meet a bona 
fide need of fiscal year 1978. 

The interagency agreements are akin to “level of effort” contracts, 
in which the contractor is paid for the work it is able to perform, or 
the work actually ordered by the Government, during the contract 
period. Under such a contract, the Government may obligate the full 
estimnated cost when the contract is entered into. However, as we stated 
in Recording obligations under EPA cost-plus contract, B-183184, 
May 30, 1975: 

* * * The actual level of effort furnished apparently represents full perform- 
ance during a fiscal year and delimits the Government’s liability therein. Con- 
sequently, any amount initially recorded as obligated in excess of the actual level 
of effort called for by work orders could not remain as an obligation for that 
year. Since the contract and its funding operate on a single fiscal year basis, the 
carryover (upon exercising the option to renew) into a succeeding fiscal year of 
any “surplus” level-of effort as described would be precluded under the bona fide 
needs principle and related statutory restrictions. * * * 

We conclude that only the work performed by Aerospace during 
fiscal year 1978 satisfies a bona fide need of that year. Under the inter- 
agency agreement, the Air Force has only validly obligated whatever 
funds are necessary to pay for the work performed by Aerospace dur- 
ing fiscal year 1978. Any fiscal year 1978 funds, obligated by the Bureau 
under the interagency agreement and by the Air Force under its con- 
tract with Aerospace, which were not needed to pay for work per- 
formed during fiscal year 1978 should have been deobligated as of 
October 1, 1979. The Air Force voucher, therefore, may not be certified 
for payment from fiscal year 1978 funds. 

Although the question was not raised by the certifying officer, we 
note that fiscal year 1977 funds were obligated by the Bureau to reim- 
burse the Air Force under the fiscal year 1978 interagency agreement. 
Under the bona fide need principles discussed above, fiscal year 1977 
funds were not available to pay for work performed by Aerospace in 
fiscal year 1978. To the extent that these funds were not otherwise 
validly obligated during fiscal year 1977 they lapsed at the end of the 
year. The Bureau must adjust its accounts so that only fiscal year 1978 
funds are used to pay for work performed during fiscal year 1978, and 
only fiscal year 1979 funds are used to pay for work performed during 
fiscal year 1979. 








